
 
 
 
 
 

 

  
  

  
 

25/11/2025 
 

RE: Section 5 Declaration R991/25 Iveragh, Old Youghal Road, Mayfield, Cork 

A Chara, 

 

With reference to your request for a Section 5 Declaration at the above-named property, 
received on 30th of October, 2025. 

 

The Question before the Planning Authority was whether the construction of 40sqm of decking 
to the side and rear of house, rising to 1.6m above ground level is; a) development, and if so, 
b) is it exempted development? 

 

 

1. The first issue for consideration is whether or not the matter at hand is ‘development’  

‘Development’ as defined in the Act (3)(1) comprises two possible chief components: 
‘the carrying out of any works on, in, over or under land’, or ‘the making of any material 
change in the use of any structures or other land’. In order to ascertain whether or not 
the subject use is considered to be development as so defined, consideration must first 
be given to whether any works on, in, over or under land have or will be carried out, 
and secondly to whether any material change in the use of any structures or other land 
have or will take place. 

‘Works’ is defined in section 2(1) of the Act as ‘the carrying out of any works on, in, 
over, or under land’ including ‘any act or operation of construction, excavation, 
demolition, extension, alteration, repair or renewal, and in relation to a protected 
structure or proposed protected structure, includes any act or operation involving the 
application or removal of plaster, paint wallpaper, tiles or other material to or from the 
surfaces of the interior or exterior of a structure.’  



 

 

 

 

 

The construction of 40 square metres of raised decking to the side and rear (and steps 
to rear) of Iveragh, Old Youghal Road, Mayfield, falls within the definition of ‘works’. 
Therefore, the proposal constitutes development within the meaning of the Act.  

Conclusion: The works are considered development. 

 

2. The next issue for consideration is whether or not the matter at hand is Exempted 
Development?  

Section 2(1) of the Act defines ‘exempted development’ as having ‘the meaning 
specified in Section 4’ of the Act (which relates to exempted development).  

Section 4(3) of the Act states that exempted development either means development 
specified in Section 4(1) or development which is exempted development having regard 
to any regulations under section 4(2).  

The Planning Authority considers that the proposal comes within subsection (2) of 
Section 4.  

 

Section 4(2)  

It is therefore necessary to consider whether the proposed 40 sqm of side and rear 
decking, and steps to rear, comes under the scope of section 4(2) (i.e. exemptions 
specified in the Regulations), having regard to the use of the word ‘or’ in Section 4(3).  

Article 9 sets out the restrictions on exemptions, and these include (1) (a) which states 
“(i) contravene a condition attached to a permission under the Act or be inconsistent 
with any use specified in a permission under the Act,… ”  

The Planning Authority has reviewed the planning history for this site and has found 
no conditions de-exempting rear decking and steps.  

The proposed decking is suspended above rear garden ground level by 1.6m and is 
similar to balcony rather than as a hard surface or path as cited in Class 6. The planning 
Authority considers that the proposed raising decking does not comply with Article 6 
and Class 6.  

 

Overall conclusion: The proposed rear and side decking and steps to rear garden is not 
exempted development as the proposal does not comply with Class 6. 



 

 

 

 

 

The Planning Authority has concluded that the construction of 40sqm of decking to the side 
and rear of house, rising to 1.6m above ground level IS DEVELOPMENT and IS NOT 
EXEMPTED DEVELOPMENT at Iveragh, Old Youghal Road, Mayfield, Cork. 

 

 

 
Under Section 5(3)(a) of the Planning and Development Act, 2000, you may, on payment of 
the appropriate fee, refer this declaration for review by An Coimisiún Pleanála within 4 weeks 
of the date it is issued., 25th of November, 2025.  
 
 
 
Is mise le meas, 
 
 

 
__________ 
Anthony Angelini 
Assistant Staff Officer 
Planning & Integrated Development 
Cork City Council 
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Planner’s Report 
Ref. R991/25 

Cork City Council, Planning and Integrated Development 

Application type Section 5 Declaration 

Description Construction of decking area and installation of steps to rear of 
house 

Location Iveragh, Old Youghal Road, Mayfield, Cork 

Applicant Emma Dwyer 

Date 16 October 2025 

Recommendation Is Development and Is Not Exempted Development 

In this report ‘the Act’ means the Planning and Development Act 2000 (as amended) and 
‘the Regulations’ means the Planning and Development Regulations 2001 (as amended), 
unless otherwise indicated. 

1. Requirements for a Section 5 Declaration

Section 5(1) of the Planning and Development Act 2000 as amended states; 
‘If any question arises as to what, in any particular case, is or is not development 
or is or is not exempted development within the meaning of this Act, any person 
may, on payment of the prescribed fee, request in writing from the relevant 
planning authority a declaration on that question, and that person shall provide to 
the planning authority any information necessary to enable the authority to make 
its decision on the matter.’ 

The requirements for making a Section 5 Declaration are set out in the Act. 

2. The question before the Planning Authority

In framing the question to the planning authority, the applicant states in Q3 of the 
application form:  

‘Construction of raised deck area to rear in line with that of adjoining property at Iveragh, 
as described in the attached drawings’. 

Additional details regarding question/ works / development 

‘The area of the proposed deck is 40 square metres and is at the ground floor level of the 
existing house. It is a maximum of 1.6 metres over the adjoining ground level and 
provided with stepped access to the rear garden.’ 

For clarity, the Planning Authority will re-frame the question to: 
Q. Does the construction of 40sqm of decking to the side and rear of house, rising to
1.6m above ground level; a) development, and if so, b) is it exempted development?
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3. Site Description  
  

The subject site is at Iveragh, Old Youghal Road, Mayfield, Cork and is located on the 
northern side of Old Youghal Road. The site comprises a two-storey semi-detached 
dwelling with converted garage. The main house has a pitched and hipped roof, whereas 
the converted garage to the side has a flat roof. The house is finished with wet dashed 
render, red brick section to front elevation at first floor level and concrete roof tiles. The 
front garden boundary is finished with a low-level masonry wall finished with wet dash 
render and hedge behind. The house sits below the road and the rear garden falls 
northwards, towards Cahergal Lawn. This section of street contains a mix of house types 
with a mix of external finishes. St Joseph’s Church is directly opposite the site. There are 
public bus services, in both directions, within 75m of site. The Glen River Park is 
approximately 200m due north of site. The residential building is not a Protected 
Structure or within an Architectural Conservation Area.  
 
 
3.1 Legislative provisions 
 
The Planning and Development Acts 
 
Section 2(1), 

“works” includes any act or operation of construction, excavation, demolition, 
extension, alteration, repair or renewal and, in relation to a protected structure or 
proposed protected structure, includes any act or operation involving the application 
or removal of plaster, paint, wallpaper, tiles or other material to or from the surfaces of 
the interior or exterior of a structure. 
 

Section 3(1), 
In this Act, “development” means,  
“(a) the carrying out of any works in, on, over or under land, or the making of any material 
change in the use of any land or structures situated on land, or 

(b) development within the meaning of Part XXI (inserted by section 171 of the 
Maritime Area Planning Act 2021).” 
 

Section 4(1)(h), 
The following shall be exempted developments for the purposes of this Act- 
 
…(h) development consisting of the carrying out of works for the maintenance, 
improvement or other alteration of any structure, being works which affect only the 
interior of the structure or which do not materially affect the external appearance of 
the structure so as to render the appearance inconsistent with the character of the 
structure or of neighbouring structures; 

 
Section 4(2) 
 (a) The Minister may by regulations provide for any class of development to be 
exempted development for the purposes of this Act where he or she is of the opinion 
that— 
(i) by reason of the size, nature or limited effect on its surroundings, of development 
belonging to that class, the carrying out of such development would not offend against 
principles of proper planning and sustainable development, or 
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(ii) the development is authorised, or is required to be authorised, by or under any 
enactment (whether the authorisation takes the form of the grant of a licence, consent, 
approval or any other type of authorisation) where the enactment concerned requires 
there to be consultation (howsoever described) with members of the public in relation to 
the proposed development prior to the granting of the authorisation (howsoever 
described). 
 
(b) Regulations under paragraph (a) may be subject to conditions and be of general 
application or apply to such area or place as may be specified in the regulations. 
 
(c) Regulations under this subsection may, in particular and without prejudice to the 
generality of paragraph (a), provide, in the case of structures or other land used for a 
purpose of any specified class, for the use thereof for any other purpose being exempted 
development for the purposes of this Act. 
 
Section 5(1), 

(See Section 1 of this report above) 
 
Section 177U (9) (screening for appropriate assessment) 

In deciding upon a declaration or a referral under section 5 of this Act a planning 
authority or the Board, as the case may be, shall where appropriate, conduct a 
screening for appropriate assessment in accordance with the provisions of this 
section. 

 
 
The Planning and Development Regulations 
 
Article 6(1)   
Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule 2 
shall be exempted development for the purposes of the Act, provided that such 
development complies with the conditions and limitations specified in column 2 of the 
said Part 1 opposite the mention of that class in the said column 1. 
 
Article 9(1) 
Development to which article 6 relates shall not be exempted development for the purposes 
of the Act—  
(a) if the carrying out of such development would—  

(i) contravene a condition attached to a permission under the Act or be inconsistent 
with any use specified in a permission under the Act,  
… 
(viii) consist of or comprise the extension, alteration, repair or renewal of an 
unauthorised structure or a structure the use of which is an unauthorised use, 

 
(Article 6) Schedule 2, Part 1 ‘Exempted Development - General’, Class 1 ‘Development 
within the curtilage of a house’ 
 
Classes 1-8 relate to development within the curtilage of a house and Class 6 relates to: 
“a) The construction of any path, drain or pond or the carrying out of any landscaping 
works within the curtilage of a house. 
b) Any works within the curtilage of a house for— (i) the provision to the rear of the house 
of a hard surface for use for any purpose incidental to the enjoyment of the house as 
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such, or, (ii) the provision of a hard surface in the area of the garden forward of the front 
building line of the house, or in the area of the garden to the side of the side building line 
of the house, for purposes incidental to the enjoyment of the house as such.” 
 
Schedule 2, Part 1, Class 6 
Exempted Development — General 
 

Column 1 
Description of Development 

Column 2 
Conditions and Limitations 

Class 6  
 
a) The construction of any 
path, drain or pond or the 
carrying out of any 
landscaping works within the 
curtilage of a house.  
 
(b) Any works within the 
curtilage of a house for—  
 
(i) the provision to the 

rear of the house of a 
hard surface for use 
for any purpose 
incidental to the 
enjoyment of the 
house as such, or,  

 
(ii) the provision of a hard 
surface in the area of the 
garden forward of the front 
building line of the house, or 
in the area of the garden to 
the side of the side building 
line of the house, for 
purposes incidental to the 
enjoyment of the house as 
such. 

 
 
The level of the ground shall not be altered by more 
than 1 metre above or below the level of the adjoining 
ground. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Provided that the area of the hard surface is less than 
25 square metres or less than 50% of the area of the 
garden forward of the front building line of the house, 
or 50% of the area of the garden to the side of the side 
building line of the house, as the case may be, 
whichever is the smaller,  
 
or  
 
if the area of the hard surface is 25 square metres or 
greater or comprises more than 50% of the area of the 
garden forward of the front building line of the house, 
or 50% of the area of the garden to the side of the side 
building line of the house, as the case may be, it shall 
be constructed using permeable materials or otherwise 
allow for rainwater to soak into the ground. 
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4. Assessment 
 
The purpose of this report is to assess whether or not the matter in question constitutes 
development and whether it falls within the scope of exempted development.  
 
Matters pertaining to the acceptability of the proposal in respect of the proper planning 
and sustainable development of the area is not a consideration under Section 5. 
 
Besides the Section 5 application form submitted, the submission included: 

• Site location map 

• Sections 

• Section and Elevation  

• Rear Elevations 

• Ground Floor Plan 
 
Planning history: 

 
On site 
The planning history has been reviewed, and it is noted that there is not any recent 
planning history. 
 
 
6.1 Development 
 
The first issue for consideration is whether or not the matter at hand is 
‘development’? 
 
‘Development’ as defined in the Act (3)(1) comprises two possible chief components: ‘the 
carrying out of any works on, in, over or under land’, or ‘the making of any material 
change in the use of any structures or other land’. In order to ascertain whether or not the 
subject use is considered to be development as so defined, consideration must first be 
given to whether any works on, in, over or under land have or will be carried out, and 
secondly to whether any material change in the use of any structures or other land have 
or will take place. 
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‘Works’ is defined in section 2(1) of the Act as ‘the carrying out of any works on, in, over, 
or under land’ including ‘any act or operation of construction, excavation, demolition, 
extension, alteration, repair or renewal, and in relation to a protected structure or 
proposed protected structure, includes any act or operation involving the application or 
removal of plaster, paint wallpaper, tiles or other material to or from the surfaces of the 
interior or exterior of a structure.’ 
 
The construction of 40 square metres of raised decking to the side and rear (and steps to 
rear) of Iveragh, Old Youghal Road, Mayfield, falls within the definition of ‘works’. 
Therefore, the proposal constitutes development within the meaning of the Act.   
 
Conclusion: The works are considered development. 
 
 
 
6.2 Exempted Development 
 
The next issue for consideration is whether or not the matter at hand is Exempted 
Development?  
 
Section 2(1) of the Act defines ‘exempted development’ as having ‘the meaning specified 
in Section 4’ of the Act (which relates to exempted development).  
 
Section 4(3) of the Act states that exempted development either means development 
specified in Section 4(1) or development which is exempted development having regard 
to any regulations under section 4(2). 
 
I consider that the proposal comes within subsection (2) of Section 4. 
 
Section 4(2) 
It is therefore necessary to consider whether the proposed 40 sqm of side and rear 
decking, and steps to rear, comes under the scope of section 4(2) (i.e. exemptions 
specified in the Regulations), having regard to the use of the word ‘or’ in Section 4(3). 
 
Article 9 sets out the restrictions on exemptions, and these include (1) (a) which states 
“(i) contravene a condition attached to a permission under the Act or be inconsistent with 
any use specified in a permission under the Act,… ” 
 
I have reviewed the planning history for this site and have found no conditions de-
exempting rear decking and steps. 
 
The proposed decking is suspended above rear garden ground level by 1.6m and is 
similar to balcony rather than as a hard surface or path as cited in Class 6. I consider that 
the proposed raising decking does not comply with Article 6 and Class 6.  
 
Overall conclusion: The proposed rear and side decking and steps to rear garden is not 
exempted development as the proposal does not comply with Class 6.  
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5. Environmental Assessment 
 
5.1 Screening for Environmental Impact Assessment 
Having regard to the contents of Article 103 (as amended by Article 14 of the Planning 
and Development (Amendment) (No 3) Regulations 2011) and Schedule 7 of the 
Planning and Development Regulations 2001 (as amended) it is considered that the 
proposed development by reason of its nature, scale and location would not be likely to 
have significant effects on the environment. Accordingly, it is considered that an 
Environmental Impact Statement is not required to be submitted. 
 
5.2 Screening for Appropriate Assessment 
Section 177U (9) of the Act requires planning authorities to screen applications for a 
section 5 declaration for appropriate assessment. The provisions of the Habitats 
Directive, the Appropriate Assessment Guidelines for Planning Authorities 2009 (revised 
2010) and the Act are noted. The relevant European sites are the Cork Harbour SPA 
(site code 004030) and the Great Island Channel cSAC (site code 001058). Having 
regard to the location of the proposed development site relative to these European sites 
and related watercourses and to the nature and scale of the proposed development it is 
considered that the proposed development would not affect the integrity of the European 
sites referred to above. Accordingly, it is considered that an Appropriate Assessment is 
not required. 
 
 
6. Recommendation  
 
In view of the above and having regard to – 

• Section 2, 3 and 4 of the Planning and Development Act 2000 (as amended), and  

• Articles 6, 9, and Class 6 of Part 1 of Schedule 2 of the Planning and 
Development Regulations (as amended); 

the Planning Authority considers that the proposed rear and side decking area with steps 
to rear garden of house at Iveragh, Old Youghal Road, Mayfield, Cork is Development 
and is not Exempted Development.  
 

 
Hugh Killen 
Executive Planner 
30 October 2025 
 
 

 
 
Aidan Walsh 
Senior Executive Planner  
25 November 2025 
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