








PLANNER’S REPORT  

Ref. 1085/26 

Cork City Council 

Planning and Integrated 

Development 

Application type Section 5 Declaration 

Description To determine whether the proposed telecommunications upgrade and 

reconfiguration works comprising the installation of a cantilever steel support 

frame, relocation of existing telecommunications equipment cabinet, rerouting 

of cable tray infrastructure, together with all associated ancillary 

telecommunications works constitute “exempted development”. 

Location 89 Sundays Well Road 

Recommendation Development, not exempted development 

 

In this report ‘the Act’ means the Planning and Development Act 2000 (as amended) and ‘the 

Regulations’ means the Planning and Development Regulations 2001 (as amended), unless otherwise 

indicated. 

 

1. REQUIREMENTS FOR A SECTION 5 DECLARATION 

Section 5(1) of the Planning and Development Act 2000 as amended states,  

 

5.—(1) If any question arises as to what, in any particular case, is or is not development or is or is not 

exempted development within the meaning of this Act, any person may, on payment of the 

prescribed fee, request in writing from the relevant planning authority a declaration on that question, 

and that person shall provide to the planning authority any information necessary to enable the 

authority to make its decision on the matter. 

 

The requirements for making a section 5 declaration are set out in the Act. 

 

2. THE QUESTION BEFORE THE PLANNING AUTHORITY 

As per Q2 of the application form: 

To determine whether the proposed telecommunications upgrade and reconfiguration works 

comprising the installation of a cantilever steel support frame, relocation of existing 

telecommunications equipment cabinet, rerouting of cable tray infrastructure, together with all 

associated ancillary telecommunications works constitute “exempted development”. 

 

3. PLANNING SITE DESCRIPTION 



The S5 application concerns 89 Sundays Well Road.   The two-storey property previously operated as 

commercial (public house) at ground floor.  It is currently used as residential. (Planning application, 

TP reference 25/44177 is noted).   The property is located in the Sundays Well Architectural 

Conservation Area as designated in the Cork City Development Plan 2022. 

 

4. PLANNING HISTORY 

25/44177   

Permission was granted for the retention for change of use from ground and first-floor bar and 

restaurant to four one-bedroom apartments (three on the ground floor and one on the first floor), 

together with all associated site development works. 

 

Condition 2 reads: 

Within 3 months of the date of the grant of planning permission, the plant unit that exists within the 

yard area to the rear of the building shall be removed and phototo graphs to show the removal of 

same shall be submitted to the Planning Authority for written agreement. This area shall be 

dedicated to bike storage. 

In the interest of residential amenity. 

 

Section 5 application:  R930.25 89 Sundays Well 

Question:  Is the change of use of a vacant public house and restaurant into 4 no. apartments 

exempted development? 

It was deemed to be development, not exempted development.  

 

5. STATUTORY PROVISIONS  

5.1 The Act 

Section 2 (1) of the Planning and Development Act, 2000, as amended, defines a statutory 

undertaker as, in this context: “a person, for the time being, authorised by or under any enactment 

or instrument under an enactment to - … (b) provide, or carry out works for the provision of, gas, 

electricity or telecommunications services,” 

 

Section 3 of the Planning and Development Act, 2000, as amended, defines development as follows:  

In this Act, “development” means, except where the context otherwise requires, the carrying out of 

any works on, in, over or under land or the making of any material change in the use of any 

structures or other land. Works are defined in that section as: “works” includes any act or operation 

of construction, excavation, demolition, extension, alteration, repair or renewal and, in relation to a 

protected structure or proposed protected structure, includes any act or operation involving the 



application or removal of plaster, paint, wallpaper, tiles or other material to or from the surfaces of 

the interior or exterior of a structure.  

Section 4 states:  

(2) (a) The Minister may by regulations provide for any class of development to be exempted 

development for the purposes of this Act where he or she is of the opinion that— (i) by reason of the 

size, nature or limited effect on its surroundings, of development belonging to that class, the carrying 

out of such development would not offend against principles of proper planning and sustainable 

development,  

or  

(ii) the development is authorised, or is required to be authorised, by or under any enactment 

(whether the authorisation takes the form of the grant of a licence, consent, approval or any other 

type of authorisation) where the enactment concerned requires there to be consultation (howsoever 

described) with members of the public in relation to the proposed development prior to the granting 

of the authorisation (howsoever described).  

(b) Regulations under paragraph (a) may be subject to conditions and be of general application or 

apply to such area or place as may be specified in the regulations.  

(c) Regulations under this subsection may, in particular and without prejudice to the generality of 

paragraph (a), provide, in the case of structures or other land used for a purpose of any specified 

class, for the use thereof for any other purpose being exempted development for the purposes of this 

Act. 

 

“Alteration” includes “(a) plastering or painting or the removal of plaster or stucco, or (b) the 
replacement of a door, window or roof that materially alters the external appearance of a structure 
so as to render the appearance inconsistent with the character of the structure or neighbouring 
structures.”  
 
Section 3(1) in the Act “development” means, except where the context otherwise requires, the 
carrying out of any works on, in, over or under land or the making of any material change in the use 
of any structures or other land.  
 
Section 4(1) the following shall be exempted development for the purposes of the Act. (h) 

development consisting of the carrying out of works for the maintenance, improvement or other 

alteration of any structure, being works that affect only the interior of the structure or do not 

materially affect the external appearance of the structure so as to render the appearance 

inconsistent with the character of the structure or neighbouring structures. 

 

Section 177U (9) concerns the need to screen referrals for Appropriate Assessment issues: (9) In 

deciding upon F787[a declaration or a referral under section 5] of this Act a planning authority or the 

Board, as the case may be, shall where appropriate, conduct a screening for appropriate assessment 

in accordance with the provisions of this section. ] 

 

The Planning and Development Regulations, 2001 as amended. 



A number of Articles are relevant to the referral: 

Article 5 (2) In Schedule 2, 

unless the context otherwise requires, any reference to the height of a structure, plant or machinery 

shall be construed as a reference to its height when measured from ground level, and for that 

purpose “ground level” means the level of the ground immediately adjacent to the structure, plant or 

machinery or, where the level of the ground where it is situated or is to be situated is not uniform, the 

level of the lowest part of the ground adjacent to it.  

Article 6. (1)  

Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule 2 shall be 

exempted development for the purposes of the Act, provided that such development complies with 

the conditions and limitations specified in column 2 of the said Part 1 opposite the mention of that 

class in the said column  

Article 9 (1) Development to which article 6 relates shall not be exempted development for the 

purposes of the Act— (a) if the carrying out of such development would— (i) contravene a condition 

attached to a permission under the Act or be inconsistent with any use specified in a permission 

under the Act,  

 

In particular, Article 9(1)(xii) states “further to the provisions of section 82 of the Act, consist of or 
comprise the carrying out of works to the exterior of a structure, where the structure concerned is 
located within an architectural conservation area or an area specified as an architectural 
conservation area in a development plan for the area or, pending the variation of a development 
plan or the making of a new development plan, in the draft variation of the development plan or the 
draft development plan and the development would materially affect the character of the area,” 
 

(viii) consist of or comprise the extension, alteration, repair or renewal of an unauthorised structure 

or a structure the use of which is an unauthorised use 

 

The section below will consider the Classes of Exempted Development and their limitations.  

CLASS 31 The carrying out by a statutory undertaker authorised to provide a Telecommunications 

service of development consisting of the provision of— 

(f) cabinets forming part of a telecommunications system –  

Limitation – The volume above the ground-level of any such cabinet shall not exceed 2 cubic metres 

measured externally.  

(k) antennae, including small cell antennae, attached to the following existing structures—  

(i) public or commercial buildings (other than education facilities, childcare facilities or hospitals) by 

way of attachment to roofs, facades, chimneys, chimney pots or vent pipes;  

Limitation  

1. The antenna shall be attached directly to the structure (other than a structure with a flat roof) and 

not by way of a supporting fixture.  



2. In the case of a structure with a flat roof, a supporting fixture may be used provided that– (a) the 

fixture does not exceed the height of any existing parapet or railing on the roof by more than 3 

metres, and (b) access to the roof is not available to any person other than a person authorised by 

the statutory undertaker.  

3. Where an antenna is attached to the façade of a building or the exterior of a chimney or vent, the 

colour of the antenna shall match and blend with the colour of such façade, chimney or vent pipe.  

4. Where the antenna is hidden inside a chimney pot the existing chimney pot may be replaced by a 

chimney pot in a suitable material which shall be the same colour, size and shape as the replaced pot, 

and the antenna shall not protrude beyond the top of the chimney pot.  

5. The planning authority in whose functional area the structure on which the antennae will be 

attached is situated shall be notified by the statutory undertaker in writing of the proposed location 

of any such structure at least 4 weeks before such attachment.  

6. The field strength of any such antenna shall not result in the field strength of the non-ionising 

radiation emission from the radio installations on the site exceeding the limits specified by the 

Commission for Communications Regulation.  

 

PLANNING ASSESSMENT 

Section 5 declarations ascertain what is and is not development and if that development is exempted 

development or not. Therefore, the planning merits of the case or the impacts of exempted 

development is not a consideration in the assessment.  

The question to be considered is whether the erection of the following, is or is not development and 

is or is not exempted development: 

To determine whether the proposed telecommunications upgrade and reconfiguration works 

comprising the installation of a cantilever steel support frame, relocation of existing 

telecommunications equipment cabinet, rerouting of cable tray infrastructure, together with all 

associated ancillary telecommunications works constitute “exempted development”. 

 

The erection of the telecommunications infrastructure involves works. Therefore, the erection of the 

telecommunications infrastructure is development. 

 

ACA CONSIDERATIONS 

The report of the Conservation Officer, Cork City Council is noted and which states the following: 

From a conservation perspective, this would not be considered exempted development as the 

telecoms equipment has (negatively) impacted the character of the Sunday’s Well (Sub-Area D: 

Former Institutional Lands) Architectural Conservation Area, particularly the equipment fixed to the 

side gable of 89 Sunday’s Well Road which is a historic building.  

 



The visual impact can be clearly seen by comparing two Google maps images from 2019 and 2022 

(see attached). The ACA was in place since at least 2015.  It is noted that there was some equipment 

in-situ in the 2019 photograph, which was added post 2009, but there appears to be no record of 

planning permission for these. In any case, the new equipment replaced these and has further altered 

the appearance of the structure in the streetscape.  

Images from google maps are below: 

 

 

Figure 1 2009 

 

 

 

 

 

Figure 2 2015 



 

 

 

2022 

 

It is noted that this property is located in an Architectural Conservation Area as designated within the 

Cork City Development Plan 2022.  These works consist of development for the maintenance, 

improvement or other alteration of any structure which materially affect the external appearance of 

the structure so as to render the appearance inconsistent with the character of the structure or 

neighbouring structures or the character of the area.  

 

 

Other Considerations 

The intention to move cabinet equipment to facilitate compliance with Condition 2 of 25/44177 is 

noted.  

However, there does not appear to be planning permission issued for the erection of 

telecommunications on this property. 

Art 9 (viii) consist of or comprise the extension, alteration, repair or renewal of an unauthorised 

structure or a structure the use of which is an unauthorised use therefore applies. 

 

 

CONCLUSION AND DECLARATION 



The works constitute development.  

The subject works are alterations and works on a building located in an Architectural Conservation 

Area as designated within the Cork City Development Plan 2022. 

The current installations do not appear to have the benefit of planning permission.  

The subject works would materially affect the external appearance of the structure and materially 

affect the character of the area.  

The subject works are therefore development, and not exempted development.  

In view of the above, and having regard to  

Sections 2,3,4 and 82 of the Planning and Development Act 2000 (as amended), and  

Articles 6, and 9 of the Planning and Development Act, 2001 as amended.  

Art 9 (viii) consist of or comprise the extension, alteration, repair or renewal of an unauthorised 

structure or a structure the use of which is an unauthorised use therefore applies. 

 

The Planning Authority of Cork City Council has concluded that:  

the proposed telecommunications upgrade and reconfiguration works comprising the installation of a 

cantilever steel support frame, relocation of existing telecommunications equipment cabinet, 

rerouting of cable tray infrastructure, together with all associated ancillary telecommunications 

works constitute “exempted development”. 

 

Therefore, it is development and is Not Exempted development.  
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