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1. PURPOSE OF REPORT 
This report relates to a request for a declaration under Section 5(1) of the Planning and Development 
Act 200 (as amended) (“Request for a Declaration) regarding whether the replacement of underground 
fuel tanks and associated pipework with new underground fuel tanks and associated pipework is or is 
not exempted development in terms of the meaning assigned to “development” in the Act. 
 
 
2. DESCRIPTION OF SITE  
The subject site is a petrol station site located close to Looney’s Cross. The site has frontage/vehicular 
access to both Curraheen Road and Bishopstown Road.  
 
 
3. THE QUESTION 
As per the Request for Declaration the question posed to the Planning Authority is as follows: 
 
‘Whether the replacement of underground fuel tanks and associated pipework with new underground 
fuel tanks and associated pipework is or is not development and is or is not exempted development’.  
  
 
4. STATUTORY PROVISIONS 
The exemption status of the subject works and use is appropriately assessed by the following 
interpretations and provisions: 
 
• Section 2(1) of the Act:  
 

“structure” means any building, structure, excavation, or other thing constructed or made on, in or 
under any land, or any part of a structure so defined, and – 
(a) where the context so admits, includes the land on in or under which the structure is situate…’ 

 
“works” includes any act or operation of construction, excavation, demolition, extension, 
alteration, repair or renewal and, in relation to a protected structure or proposed protected 
structure, includes any act or operation involving the application or removal of plaster, paint, 
wallpaper, tiles or other material to or from the surfaces of the interior or exterior of a structure. 

 
 
 
 



• Section 3(1), 
In this Act, except where the context otherwise requires, "development" means— 
(a) the carrying out of any works in, on, over or under land, or the making of any material change in 
the use of any land or structures situated on land, or 
(b) development within the meaning of Part XXI (inserted by section 171 of the Maritime Area 
Planning Act 2021). 
 

• Section 4(1)(h) establishes that ‘The following shall be exempted developments for the purposes 
of this Act…. development consisting of the carrying out of works for the maintenance, 
improvement or other alteration of any structure, being works which affect only the interior of the 
structure or which do not materially affect the external appearance of the structure so as to render 
the appearance inconsistent with the character of the structure or of neighbouring structures’; 
 

• Section 4(2) of the Act provides that the Minister may make regulations that provide for exempted 
development. 

 
• Article 6(1) of the Planning and Development Regulations, (“the Regulations”) establishes that, 

subject to other specified conditions and limitations, classes of development specified in 
Schedule 2, Part 1 of the Regulations constitute exempted development. 

 
 
Restrictions on exemption 
• Article 9(1)(a) of the Planning and Development Regulations 2001 (as amended) outlines sever 

restrictions on exemptions including the following: 
 

‘Development to which article 6 relates shall not be exempted development for the purposes of 
the Act if the carrying out of such development would - 
 
(i) contravene a condition attached to a permission under the Act or be inconsistent with any use 
specified in a permission under the Act.. 
 
(iii) endanger public safety by reason of traffic hazard or obstruction of road users.. 
 
(viii) consist of or comprise the extension, alteration, repair or renewal of an unauthorised 
structure or a structure the use of which is an unauthorised use. 

 
 
5. PLANNING HISTORY 
R973/25:  A Section 5 request was made on this site regarding the replacement of 
underground fuel tanks and associated pipework with new underground fuel tanks and associated 
pipework. A decision issued in 27.08.2025 date to the effect that the development was not ‘exempted 
development’. 
 
16/36927: Permission granted for a change of use of 21 sq.m. of retail unit to use as an off 
licence. 
 
07/32720: Permission granted for the erection of a timber fence storage area and waste storage 
compound. 
 
07/32397: Permission granted for the installation of a car washing facility including wash slab, 
silt trap brush washing machine and enclosure building. 



 
18277/93 and PL28.092111:  Permission granted by Cork Corporation and An Bord Pleanála on 
appeal to rebuild service station including new canopy, pumps and shop building. 
 
11828/84: Permission granted for alterations to already approved plans for Firgrove Service 
Station (under 11632/83 below). 
 
11632/83: Permission granted for alterations, extension and provision of additional underground 
petrol storage facilities. 
 
2644/70: Permisison granted for the erection of a protective canopy to an existing service 
station. 
 
 
6. RELEVANT REFERRAL DECISIONS FROM AN BORD PLEANALA: 
RL2850: The renovation of a service station that included the removal of 2 underground tanks 
of 20,000l and the installation of 2 underground tanks of 30,000l at Athy, Co. Kildare. 
Decision:  ‘Is development and is exempted development’. 
 
RL3069: The removal of oil tanks to be replaced with larger or new fuel tanks at Marmullane, 
Pembroke, Passage West. Co. Cork. 
Decision:  ‘Is development and is exempted development’. 
 
The Board declared that the works would not result in a material alteration in the appearance of the 
site and would not raise new planning issues. As such it would be exempted development under 
section 4(1)(h).  
 
RL3233: The replacement of 4 no. underground fuel storage tanks (86,000 litres) with 4 no. 
underground fuel storage tanks (160,000 litres) at Chawke’s Service Station, Castletroy, Co. Limerick. 
Decision: ‘Is development and is exempted development’. 
 
RL3489  The installation of 2 underground fuel storage tanks of 40,000 litres capacity each and 
decommissioning of an existing 28,000 litres tank at an existing filling station at Ballyraine, 
Letterkenny, County Donegal. 
Decision: ‘Is development and is not exempted development’.  
 
In this case An Bord Pleanála concluded that the development could not be considered as being within 
the scope of section 4(1)(h) of the Planning and Development Act, 2000 as the new tanks were to be 
located in a different location to the tank which was being de-commissioned and the existing tank was 
not being replaced but being left in situ, albeit that it is being taken out of use, and could not, therefore, 
be considered as works for the maintenance, improvement or other alteration of a structure. 
 
 
7. PLANNING ASSESSMENT  
Assessment under Section 5(1) of the Act is a two-part process.  Firstly, it must be determined 
whether the works in question constitute development.  Secondly, it must be determined whether the 
works constitute exempted development or not.     
 
I consider that the proposed works constitute “development,” having regard to: 
• the definition of development set out in Section 3(1) of the Act (which includes “the carrying out of 

any works…under land”) 



• the definition of “works” as set out in Section 2(1) of the Act (which includes any act of 
construction or excavation). 

 
In terms of whether such development constitutes exempted development or not I make the following 
assessment: 
 
In this case the structure having regard to its definition outlined above is taken to mean the petrol 
station and its associated underground tanks. 

 
It is stated that at present there are 5 No. underground tanks with a combined storage capacity of 
145,000 litres and that the replacement tanks would be fewer in number and less in capacity being 4 
No. with a combined storage capacity of 120,000 litres. It is also stated that the tanks are over 25 
years old and single skin, so it is best practice to replace them and that the replacement tanks would 
be located in the same location i.e. to the east of the fuel pumps.  
 
Under 11632/83 permission was granted for development which included the provision of additional 
underground petrol storage facilities. The drawings on that file show that the works proposed included 
the removal of Tank 1 and the installation of 3 No. 20,000 litre (Tanks T1, T3 and T6) and 1 no 1,000 
litre tank (Tank T5) (Total: 61,000 litres) in addition to 2 no. existing tanks (Tank T4) which appears as a 
small tank on the drawings and Tank 2 which in area appears similar to Tanks 1, 3 and 6. The capacity 
of same not specified. 
 
Permission was subsequently granted under 11828/84 for alterations to the already approved plans 
(relating mainly to the canopy and signage) with Condition 1 of that permission stating that the 
conditions attached to permission T.P. 11632 shall apply to this permission.  
 
The current Section 5 application has provided a reference number for another permisison granted in 
1993 (18277/93 and PL28.092111) which had not been referred to in the submitted application form 
of the previous referral (R973/25) and which did not show up when the planning search was 
conducted. This planning application was not recorded on the written register (as had the other 
references) under street address (i.e. Curraheen Road or Bishopstown Road) rather it was recorded 
under ‘Firgrove’ hence the omission from the previous Section 5 planning report. Under this applcaition 
permission was granted to rebuild the service station includign a new canoy, pumps and shop building. 
 
Some discrepencies were noted between various drawings in the current section 5 application in 
terms of the location of the tanks when checked against the permitted drawings of 18277/93 and 
therefore Further Information was requested on 12.12.2025 as per the following:  
 
‘The Planning Authority requests Further Information to clarify the existing site layout noting 
Figure 5 in the Planning Report and also previous ‘existing site plans’ submitted under R973/25.  
 
The Planning Authority requests:  

• An explanation as to why the existing layout drawing has altered. 
• Clarification of the situation on site including any supporting evidence.’ 

 
The applicant responded to the F.I. request on 22.01.2026. In the response it is stated that: 
 
there was a discrepancy between the Planning Statement and the Existing Site Plan submitted 
with the application. It is stated that the existing north-south alignment of the underground 
tanks as per Figure 5 of the Planning Statement is incorrect. The east-west alignment of the 
tanks in the Existing Site Plan is correct (drawing P4924-C002) This is consistent with the 



location and alignment of the underground tanks under 18277/93. It is also stated that this 
application was for a complete ‘knock and rebuild’ and it was inherent in the application that 
the underground tanks formed part of the application or else the development could not 
operate. J.A. Gorman Consulting Engineers have been assured by the applicant that the 
drawings provided with the application accurately represent the situation underground at the 
site. 
 
While the planning application 18277/93 makes no mention in the development description of the 
replacement of underground tanks – a drawing attched to the file shows 4 No. underground tanks and 
a note on the drawing states that these are 1 No 20,000l and 3 No 40,000l tanks (i.e total 140,000l 
capacity). It is therefore considered that the tanks formed part of the inherent works granted 
permisison under 18277/93.  I note that the Existing Site Plan submitted with this Section 5 is v similar 
to that shown on the drawings under 18277/93 (see below) with T5 being smaller in footprint with a 
slightly larger stated capacity of 25,000l (as opposed to 20,000l in the 18277/93 drawing. It is not 
considered that there would be a material intensification of use as a result of the proposed 
development. 
 
 

 
 
Section 4(1)(h) of the Planning and Development Act 2000 (as amended) is noted in relation to the 
proposed works which appear to consist of works for the maintenance/improvement of the existing 
petrol station and would not have any impact on the external appearance of the structure. Given their 
location underground they would not materially affect the character of the petrol station so as to 
render the appearance inconsistent with the character of the structure or of neighbouring structures’. 
 
 
 
 



3. FURTHER ENVIRONMENTAL ASSESSMENT 
Pursuant to article 103(1) of the Planning and Development Regulations 2001 as amended, 
having regard to the nature and scale of the proposed development and following a preliminary 
examination of, at the least, the nature, size or location of the proposed development, it is 
considered that there is no real likelihood of significant effects on the environment and it is 
consequently concluded that E.I.A. is not required. 
 
It is not considered that the response to the F.I. gives rise to a significant change or modification 
to the proposed development so that it would now have a significant impact on a European Site, 
or that it would require environmental impact assessment. Consequently, it is considered that 
appropriate assessment and environment impact assessment are not required. 
 
 
4. CONCLUSION 
In considering this referral the Planning Authority had regard to: 
  

(a) Sections 2, 3 and 4 (1) (h) of the Planning and Development Act 2000 (as amended) 
(b) Articles 6 and 9 of the Planning and Development Regulations 2001 (as amended) 
(c) Details/drawings submitted on 03.11.2025 and Further Information and revised details 

received on 22.01.2026 
(d) Planning history documentation and drawings. 

 
The Planning Authority has concluded that –  

(a) the works constitute development which come within the scope of Section 3(1) of the 
Planning and Development Act 2000 

(b) No intensification of usage would arise as a result of the replacement of the tanks; 
(c) The works would come within the provisions of Section 4(1)(h) of the Planning and 

Development Act 2000 (as amended) as they would consist of the carrying out of works 
for the maintenance/improvement of the existing petrol station and would not have any 
impact on the external appearance of the structure given their underground location so 
as to render it inconsistent with the character of the petrol station or of its neighbouring 
structures. 

 
Therefore, the Planning Authority in exercise of the powers conferred on it by Section 5(3)(a) of the 
2000 Planning and Development Act (as amended), hereby decides that the replacement of 
underground fuel tanks and associated pipework with new underground fuel tanks and associated 
pipework at Texaco, Bishopstown Road, Cork 
 
• is development and is exempted development. 
 
 
all at Texaco, Bishopstown, Cork.  
 
 
 

 
________________ 
Evelyn Mitchell, 
Senior Executive Planner, 
12.02.2026 
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