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PLANNER’S REPORT  
Ref. R1038/26 

Cork City Council 
Culture, Community and 
Placemaking 

Application type Section 5 Declaration 
Description Is the increase of occupancy, from 33 to 79 children, in the granted childcare 

facility (granted under plg. Ref. no. 21/40453), considered development, and if 
so, is it exempted development? 

Location 136 Sycamore Lane, Dara Park, Bessboro Road, Blackrock 
Applicant MÚIN Backrock Ltd 
Date 07/05/2026 
Recommendation Is Development and Is Not Exempted Development 

In this report ‘the Act’ means the Planning and Development Act 2000 (as amended) and ‘the Regulations’ 
means the Planning and Development Regulations 2001 (as amended), unless otherwise indicated. 
 
1. Requirements for a Section 5 Declaration 
Section 5(1) of the Planning and Development Act 2000 as amended states,  
 
5.—(1) If any question arises as to what, in any particular case, is or is not development or is or is not 
exempted development within the meaning of this Act, any person may, on payment of the prescribed fee, 
request in writing from the relevant planning authority a declaration on that question, and that person shall 
provide to the planning authority any information necessary to enable the authority to make its decision on 
the matter. 
 
The requirements for making a section 5 declaration are set out in the Act. 
 
2. The Question before the Planning Authority 
In framing the question to the planning authority, the applicant states in Q2 of the application form:   
 
Is the increase of occupancy, from 33 to 79 children, in the granted childcare facility (granted under plg. Ref. 
no. 21/40453), considered development, and if so, is it exempted development? 
 
3. Site Description  
The site in question is a recently constructed vacant ground floor childcare facility on the southern edge of 
the Dara Park Estate with access from the Bessboro Road.  Upper floors are residential in use and do not 
form part of this section 5 application.  
 
A site visit was undertaken on 28/04/2026.  It should be noted that during the site visit it was confirmed 
that the building was constructed to generally match the appearance of plans submitted with this section 
5 application, not those that were approved under grant of permission ref. no. 21/40453.  
 
4. Planning History 
Estate Parent Permission  
18/37820 Permission for the demolition and removal of the existing warehouse/distribution building 

and associated structures and the construction of 135 no. residential units comprising 24 
no. dwelling houses, 64 no. duplex apartments and a three storey apartment block 
(comprising 20 no. apartments) and a four storey apartment block (comprising 27 no. 
apartments). 1 no. crèche, provision for the relocation of 2 no. utility buildings (gas and 
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electricity) and all associated ancillary site development works including vehicular access, 
parking, footpaths, landscaping, drainage and amenity areas. 

Outcome Granted by An Coimisiún Pleanála following Third party appeal.  ACP Ref. No. 302784 
 
Childcare Facility Amendment 
21/40453 Permission to alter and extend the previously granted Creche building granted under 

planning reference No. 18/37820 and An Bord Pleanala ABP - 302784 - 18 to incorporate a 
larger ground floor Creche/Community facility and bin store. The application is also to 
include for the permission of 10. no. first and second floors apartments to consist of the 
following: 5 no. first floor apartments: 2 no. 1 bed and 3 no. 2 bed with communal storage 
and 5 no. second floor apartments: 2 no. 1 bed and 3 no. 2 bed with communal storage and 
all associated site works. 

Outcome Granted 28/02/2022.   
 
Permitted Ground Floor Plan – submitted as part of FI response on 10/12/2021 

 
 
Permitted elevations – submitted as part of FI response on 10/12/2021 
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Childcare Facility details submitted as part of FI response on 10/12/2021 

 
 
It is noted that on 24/05/2023 revised plans were submitted to Cork City Council as a compliance 
submission.  The following are those plans: 
 

Ground Floor 
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The response, issued 29/06/2023 stated: 
 
In relation to details submitted by you regarding the above planning condition on 24/05/2023 I can confirm 
that the planning authority is not in agreement with those details for the reason (s) stated below.  
 
Submitted compliance drawings show the roof design/slope of the proposed building altered significantly. 
 
This is considered substantial. … If this is a design change rather than for the purposes of complying with a 
fire safety cert, planning permission would be required for same.   
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5. Legislative Provisions 
5.1 The Act 
Section 2(1), 

“works” includes any act or operation of construction, excavation, demolition, extension, alteration, 
repair or renewal and, in relation to a protected structure or proposed protected structure, includes any 
act or operation involving the application or removal of plaster, paint, wallpaper, tiles or other material 
to or from the surfaces of the interior or exterior of a structure. 
 

Section 3(1), 
In this Act, “development” means, except where the context otherwise requires, the carrying out of any 
works on, in, over or under land or ‘the making of any material change in the use of any structures or 
other land’ 

 
Section 4(2), 

Section 4(2) provides that the Minister may, by regulations, provide for any class of development to be 
exempted development. The principal regulations made under this provision are the Planning and 
Development Regulations 2001-2013. 
 

Section 5(1), 
(See section 1 of this report) 

 
Section 177U (9) (screening for appropriate assessment) 

In deciding upon a declaration or a referral under section 5 of this Act a planning authority or the Board, 
as the case may be, shall where appropriate, conduct a screening for appropriate assessment in 
accordance with the provisions of this section. 

 
5.2 The Regulations 
Article 6 (1) 

Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule 2 shall be 
exempted development for the purposes of the Act, provided that such development complies with the 
conditions and limitations specified in column 2 of the said Part 1 opposite the mention of that class in 
the said column 1. 

 
Article 9 (1)  

Development to which article 6 relates shall not be exempted development for the purposes of the Act 
–  
(a) (i) if the carrying out of such development would... contravene a condition attached to a permission 

under the Act or be inconsistent with any use specified in a permission under the Act, 
(viii) consist of or comprise the extension, alteration, repair or renewal of an unauthorised structure 
or a structure the use of which is an unauthorised use, 

 
Article 10 (1) 

Development which consists of a change of use within any one of the classes of use as specified in Part 
4 of Schedule 2, shall be exempted development for the purposes of the Act, provided that the 
development, if carried out would not – 
(c) be inconsistent with any use specified or included in such a permission, or 
(d) be development where the existing use is an unauthorised, save where the change of use consists 

of resumption of a use which is not unauthorised and which has not been abandoned 
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6. ASSESSMENT 
It should be stated at the outset that the purpose of this report is not to determine the acceptability or 
otherwise of the proposal at this location in respect to the proper planning and sustainable development 
of the area, but rather whether, or not, the matter in question constitutes development and, if so, falls 
within the scope of exempted development.  
 
6.1 Development 
The first issue for consideration is whether, or not, the matter at hand is ‘development’. 
 
‘Development’ as defined in the Act (3)(1) comprises two possible chief components: ‘the carrying out of 
any works on, in, over or under land’, or ‘the making of any material change in the use of any structures or 
other land’. In order to ascertain whether, or not, the subject use is considered to be development as so 
defined, consideration must first be given to whether any works on, in, over or under land have or will be 
carried out, and secondly to whether any material change in the use of any structures or other land have 
or will take place. 
 
The question as set out in the application asks: 
 
Is the increase of occupancy, from 33 to 79 children, in the granted childcare facility (granted under plg. Ref. 
no. 21/40453), considered development, and if so, is it exempted development? 
 
No works are identified as part of the application.  No mention is made in the application of differences 
between the permitted development and was constructed on site.  This assessment will, therefore, be 
limited to the question asked relating to the change of use.  This increase in occupancy will more than 
double the permitted number of children on site.   
 
Condition. 1 on the stated relevant permission, 21/40453 states: 
 
The development shall be carried out in accordance with the plans and particulars submitted to the planning 
authority on 27/08/2021, as amended by the plans and particulars received by the planning authority on 
10/12/2021, and shall otherwise comply with the terms and conditions of the governing permission on the 
site ABP - 302784 - 18 (TP 18/38720), except where otherwise altered or amended by conditions contained 
in this Schedule. 
Reason: To define the scope of the permission, and to enable the planning authority to check the proposed 
development when completed, in the interests of proper planning and sustainable development.  
 
Accordingly, the numbers of children on site must be in accordance with the details provided as part of the 
response to further information, on 10/12/2021, specifically, a total of 33 no. children.  It is considered that 
the proposal to now have 79 no. children will contravene Condition 1.  
 
The proposed increase, more than doubling the number of children on site, will in turn more than double 
trip generation associated with the use.  Traffic safety may be compromised and full assessment is required.  
Further the intensification of the use may impact on residential amenity.   
 
It is considered that the proposed change of use contrary to condition no. 1 and, significantly, is a material 
change, through intensification, and is therefore development.  
 
6.2 Exempted development 
The next issue for consideration is whether, or not, the matter at hand is exempted development.   I note 
that the assessment is again limited to the question set out in the application which asks:  
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Is the increase of occupancy, from 33 to 79 children, in the granted childcare facility (granted under plg. Ref. 
no. 21/40453), considered development, and if so, is it exempted development? 
 
There are no specific exemptions set out, in ether section 4 of the Act, to allow for intensification of an 
existing use which has been deemed to be ‘development’ as it is a material change of use.  Changes to use 
within specific use classes, as set out in Part 4 of Schedule 2, of the Planning and Development Regulations 
2001, as amended, to not include make any provision for changes to childcare facilities.   
 
The proposed development, the increase of occupancy, from 33 to 79 children, is therefore not an 
exempted development.  
 
As an aside I note that, during the site visit on 28/04/2026, it was clear that the building was not constructed 
in accordance with the grant of 21/40453.  It is recommended that an advisory be issued with any decision 
issued, the following text is recommended: 
 
During the assessment of your Section 5 application, it was noted that the plans submitted, as part of the 
application, do not accord with those for which permission has been granted.  
 
The changes accord with plans submitted to the Planning Authority on 24/05/2023.  These changes were 
not agreed.  In a responding letter to the applicant, dated 29/06/2023, the Planning Authority advised that 
planning permission would be required for these changes to the building.  This matter has not been resolved 
and an application for retention may be required.  
 
To conclude this report concludes that the proposed increase of occupancy, from 33 to 79 children, in the 
granted childcare facility (granted under plg. Ref. no. 21/40453), being an intensification of the permitted 
use is a material change of use and is, therefore, development and is not exempted development.  
  
7. ENVIRONMENTAL ASSESSMENT 
7.1 Screening for Environmental Impact Assessment 
Having regard to the contents of Article 103 (as amended by Article 14 of the Planning and Development 
(Amendment) (No 3) Regulations 2011) and Schedule 7 of the Planning and Development Regulations 2001 
(as amended) it is considered that the proposed development by reason of its nature, scale and location 
would not be likely to have significant effects on the environment. Accordingly, it is considered that an 
environmental impact statement is not required to be submitted. 
 
7.2 Screening for Appropriate Assessment 
Section 177U (9) of the Act requires planning authorities to screen applications for a section 5 declaration 
for appropriate assessment. The provisions of the Habitats Directive, the Appropriate Assessment 
Guidelines for Planning Authorities 2009 (revised 2010) and the Act are noted. The relevant European sites 
are the Cork Harbour SPA (site code 004030) and the Great Island Channel cSAC (site code 001058). Having 
regard to the location of the proposed development site relative to these European sites and related 
watercourses and to the nature and scale of the proposed development it is considered that the proposed 
development would not affect the integrity of the European sites referred to above. Accordingly, it is 
considered that appropriate assessment is not required. 
 
8. CONCLUSION / RECOMMENDAITON  
In view of the above and having regard to Sections 2, 3 and 4 of the Planning and Development Act 2000, 
as amended; 
 
it is considered that proposed increase of occupancy, from 33 to 79 children, in the granted childcare facility 
(granted under plg. Ref. no. 21/40453) Is Development and is Not Exempted Development. 
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________________________ 
Martina Foley  
Executive Planner 
 
 

 
 

 
________________________ 
Lucy Teehan 
Senior Executive Planner 
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