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PLANNER’S REPORT 
Ref. R 1051/26 

Cork City 
Council 
Development Management 
Community, Culture & 
Placemaking Directorate 

Application type SECTION 5 DECLARATION 

Question Whether the amalgamation of 2 no. retail units into a single retail 
unit constitutes development and, if so, is it exempted 
development? 

Location Unit 30 & 31, Upper Floor, Mahon Point Shopping Centre, Mahon, 
Cork. 

Applicant Deka Immobilien Investment Gmbh 

Date 07/08/2026 

Recommendation Is development and is exempted development 

 
INTERPRETATION  
In this report ‘the Act’ means the Planning and Development Act, 2000 as amended and 
‘the Regulations’ means the Planning and Development Regulations, 2001 as amended, 
unless otherwise indicated. 
 
1. REQUIREMENTS FOR A SECTION 5 DECLARATION APPLICATION 
Section 5(1) of the Planning and Development Act 2000 as amended states,  
 

5.—(1) If any question arises as to what, in any particular case, is or is not development 
or is or is not exempted development within the meaning of this Act, any person may, 
on payment of the prescribed fee, request in writing from the relevant planning authority 
a declaration on that question, and that person shall provide to the planning authority 
any information necessary to enable the authority to make its decision on the matter. 

 
The requirements for making a section 5 declaration are set out in the Act. 
 
2. THE QUESTION BEFORE THE PLANNING AUTHORITY 
The question to the planning authority is framed using the phrasing of section 5. The 
applicant states in the request, “Whether the amalgamation Units 30 and 31 at upper floor 
level within Mahon Point Shopping Centre, Mahon, Cork T12NX39, into one unit constitutes 
development” and “if the proposal constitutes development, whether it can be considered 
exempted development”. 
 
It is considered that the intention of the request is clear, and that it is entirely reasonable 
to consider the question before the planning authority as being: 
 

Whether the amalgamation of 2 no. retail units into a single retail unit constitutes 
development and, if so, is it exempted development? 
 

3. SITE DESCRIPTION 
The subject property is located within the Mahon Point Shopping Centre in Mahon, Cork. 
 
4. DESCRIPTION OF THE DEVELOPMENT  
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The proposed development proposes the amalgamation of 2 no. retail units into a single 
retail unit within the existing Shopping Centre. 
 
5. RELEVANT PLANNING HISTORY 
The shopping centre itself has an extensive planning history however the following are of 
note: 
 
TP 25/44008,  Permission GRANTED for a 10-year Planning Permission at Mahon Point 

Shopping Centre, Mahon, Cork for a mixed-use development comprising 
residential, retail, retail services, retail warehouse, office, commercial, 
restaurant/café use, a creche and a leisure/gym facility and all associated 
works. The proposed development comprises 77,767 sqm (gross internal 
floor area). Blocks A,B, C and D comprise 251 no. residential units 
incorporating 92 no. one bedroom apartments, 99 no. two bedroom 
apartments, 46 no. three bedroom apartments, and 14 no four bedroom 
apartments, associated communal, public and private open space and 
recreational amenities and play space; a creche comprising 64 no. child 
spaces, 1 no. commercial unit, a management suite and 2 no. 
restaurant/café units. Enhanced pedestrian and cycle access to 
surrounding developments to the north and west, all associated service, 
plant and circulation space. Blocks A and B have a height of 5 to 6 storeys 
and Blocks C, and D have a height of 4 to 6 storeys. Block E contains 
6,434sqm (gross internal floor area) office floorspace and has a height of 5 
storeys with associated servicing, cycle parking, staff welfare facilities and 
all associated site works. A basement car park, with access ramp at Block 
A containing 124 no car parking spaces is proposed to serve Blocks A, B, C, 
D, and the offices at Blocks E. Blocks G comprises additional retail 
floorspace as follows: new foodstore of 2,040sqm (gross internal floor 
area), retail warehouse unit of 3,420sqm (gross internal floor area), 
restaurant/café floor space 456sqm (gross internal floor area); leisure/gym 
of 537 sqm (gross internal floor area); back of house retail storage and 
servicing associated with existing retail provision on site, and associated 
service yards and plant. The proposed car parking for the Shopping Centre 
extension and development comprises a total of 125 no. additional spaces 
as a result of loss of existing spaces to accommodate this extension and 
development. The proposed multistorey car park is accessed from a ramp 
to the north of Block G and includes the provision of cycle parking, storage 
and cycle servicing station within a designated mobility hub also within 
Block G. Block H is an extension to the existing shopping centre which 
comprises 10,974sqm (gross internal floor area) comparison retail space, 
259 sqm (gross internal floor area) of restaurant/café floor space, 178sqm 
(gross internal floor area) of retail services and associated service yards and 
plant at Mahon Point Shopping Centre, Mahon, Cork 

 
TP 16/37147 Permission GRANTED for the reconfiguration and amalgamation of units 

33-36 including the provision of a mezzanine level, Mahon Point Shopping 
Centre. 

 
TP 99/23033 / PL 28.124788, “parent permission” for shopping centre. 
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R 725/22, section 5 declaration issued in relation to units 17 and 18 Mahon Point Shopping 
Centre stating that the amalgamation of two units to form one unit is exempted 
development. 
 
R 480/18, section 5 declaration issued in relation to units 33-36 Mahon Point Shopping 
Centre stating that the subdivision of three units to form five units is exempted 
development. 
 
R 414/16, section 5 declaration issued in relation to H&M, Unit 7, Opera Lane, Cork stating 
inter alia that the amalgamation of units through the removal of internal walls (etc) is 
exempted development. 
 
The following An Bord Pleanála precedent cases are also noted: 
RL.3578 
RL.3420 
RL.3056 
 
6. LEGISLATIVE PROVISIONS 
 
6.1 Planning and Development Act, 2000 as amended 
 
Section 2(1) 
“exempted development” has the meaning specified in section 4. 
 
“structure” means any building, structure, excavation, or other thing constructed or made 
on, in or under any land, or any part of a structure so defined, and— 

(a) where the context so admits, includes the land on, in or under which the structure 
is situate, and 

(b) in relation to a protected structure or proposed protected structure, includes— 
(i) the interior of the structure, 
(ii) the land lying within the curtilage of the structure, 
(iii) any other structures lying within that curtilage and their interiors, and 
(iv) all fixtures and features which form part of the interior or exterior of any 

structure or structures referred to in subparagraph (i) or (iii). 
 
“works” includes any act or operation of construction, excavation, demolition, extension, 
alteration, repair or renewal and, in relation to a protected structure or proposed protected 
structure, includes any act or operation involving the application or removal of plaster, 
paint, wallpaper, tiles or other material to or from the surfaces of the interior or exterior of a 
structure. 
 
Section 3(1) 
In this Act, “development” means, except where the context otherwise requires, the 
carrying out of any works on, in, over or under land or the making of any material change in 
the use of any structures or other land. 
 
Section 4(1)(h) 

4.(1) The following shall be exempted developments for the purposes of this Act— 

... 
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(h) development consisting of the carrying out of works for the maintenance, 
improvement or other alteration of any structure, being works which affect only the 
interior of the structure or which do not materially affect the external appearance of 
the structure so as to render the appearance inconsistent with the character of the 
structure or of neighbouring structures; 

 
Section 4(2) 
Section 4(2) provides that the Minister may, by regulations, provide for any class of 
development to be exempted development. The principal regulations made under this 
provision are the Planning and Development Regulations 2001, as amended. 
 
Section 4(3) 
A reference in this Act to exempted development shall be construed as a reference to 
development which is— 

(a) any of the developments specified in subsection (1), or 
(b) development which, having regard to any regulations under subsection (2), is 

exempted development for the purposes of this Act. 
 
Section 5(1) 
See section 1 of this report. 
 
6.2 Planning and Development Regulations 2001 to 2018 as amended 
 
Article 9 (1)  
Development to which article 6 relates shall not be exempted development for the 
purposes of the Act –  

(a) (i) if the carrying out of such development would... contravene a condition attached 
to a permission under the Act or be inconsistent with any use specified in a 
permission under the Act, 

(a) (viii) consist of or comprise the extension, alteration, repair or renewal of an 
unauthorised structure or a structure the use of which is an unauthorised use, 

 
Article 10 (1) 
Development which consists of a change of use within any one of the classes of use as 
specified in Part 4 of Schedule 2, shall be exempted development for the purposes of the 
Act, provided that the development, if carried out would not – 

(c) be inconsistent with any use specified or included in such a permission, or 
(d) be development where the existing use is an unauthorised, save where the 

change of use consists of resumption of a use which is not unauthorised and 
which has not been abandoned 

 
(Article 6) Schedule 2, Part 2, Class 1 
Classes 1-18 relate to advertisements and Class 1 relates to advertisements “exhibited on 
business premises, wholly with reference to the business or other activity carried on or the 
goods or services provided on those premises”. 
 
7. ASSESSMENT 
 
7.1 Development 
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The first issue for consideration is whether or not the matter at hand is ‘development’, 
which is defined in the Act as comprising two chief components: ‘works’ and / or ‘any 
material change in the use of any structures or other land’.  
 
‘Works’ is defined in section 2(1) of the Act as ‘the carrying out of any works on, in, over, or 
under land’   including ‘any act or operation of construction, excavation, demolition, 
extension, alteration, repair or renewal, and in relation to a protected structure or proposed 
protected structure, includes any act or operation involving the application or removal of 
plaster, paint wallpaper, tiles or other material to or from the surfaces of the interior or 
exterior of a structure’. In relation to the proposed amalgamation of 2 no. units into a single 
unit, the proposed element is for alterations to the existing units which comprises ‘works’. 
As the proposal comprises ‘works’, it is clearly therefore ‘development’ within the meaning 
of the Act. 
 
CONCLUSION 
Is development 
 
 
7.2 Exempted development 
The next issue for consideration is whether or not the matter at hand is exempted 
development. Section 2(1) of the Act defines ‘exempted development’ as having ‘the 
meaning specified in section 4’ of the Act (which relates to exempted development).  
 
Section 4(3) of the Act states that exempted development either means development 
specified in section 4(1) or development which is exempted development having regard to 
any regulations under section 4(2). 
 
It is considered that the proposal comes within subsection (1) of section 4, i.e. the 
Regulations, and not subsection (2). 
 
Section 4(1) 
It is considered that this proposal comes within the scope of section 4(1), particularly 
subsection (h), as the works relate to internal alterations works. The substantive issues of 
the case are set out below. 
 
The proposed works comprise the following: 
 
Existing unit 30: Currently in use as a retail unit with a floor area of 76.65sqm (with a 

store area of 20.34sqm) 
 
Existing unit 31: Currently in use as a retail unit with a floor area of 98.98sqm. 
 
Proposed unit 30/31: Proposed to be used as a single retail unit with a floor area of 

198.34m². 
 
Essentially this proposal involves the amalgamation of units 30 and 31 into one larger unit. 
It is noted that the new, larger unit will result in an overall increase in floor area of 
approximately 2sqm within the current envelope of units 30/31 as a result of the removal of 
the internal wall, however this is considered to be de minimis.  
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The relevant An Bord Pleanála precedent cases presented above are noted, including 
where in the context of the definition of the term “structure” and its use in section 4(1)(h) 
of the Act the “structure” is considered to be the ‘planning unit’ of an individual shop unit 
within a shopping centre.  
 
The existing “external” dimensions of the units (i.e. facing the internal circulation mall 
within the shopping centre) are to remain, with the works being carried out within the 
envelopes of these dimensions.  
 
The existing and proposed uses are noted and it is not considered that any material change 
of use arises. 
 
The nature and scale of the existing units, the proposed units and the overall shopping 
centre itself are noted, and it is not considered that in this case any material or new 
planning impacts would arise.  
 
Essentially this issue involves the internal amalgamation of units 30 and 31 into one larger 
unit. Having regard to the interpretations and decisions, including those of An Bord 
Pleanála, set out in the precedent cases above, it is considered that the proposed works as 
set out in the question accompanying documentation submitted, is exempted 
development under section 4(1)(h) of the Act.  
 
Restrictions on exemption 
It is not considered that any apply in this instance. 
 
CONCLUSION 
Is exempted development 
 
8. ENVIRONMENTAL ASSESSMENT 
The provisions of sections 4(4), 4(4A) and 177U(9) of the Act are noted which state,  
 
Section 4(4), 

Notwithstanding paragraphs (a), (i), (ia) and (l) of subsection (1) and any regulations 
under subsection (2), development shall not be exempted development if an 
environmental impact assessment or an appropriate assessment of the development 
is required. 

 
Section 4(4A) 

Notwithstanding subsection (4), the Minister may make regulations prescribing 
development or any class of development that is— 

(a) authorised, or required to be authorised by or under any statute (other than this Act) 
whether by means of a licence, consent, approval or otherwise, and 

(b) as respects which an environmental impact assessment or an appropriate 
assessment is required, 

to be exempted development. 
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Section 177U(9) 

In deciding upon a declaration or a referral under section 5 of this Act a planning 
authority or the Board, as the case may be, shall where appropriate, conduct a 
screening for appropriate assessment in accordance with the provisions of this section. 

 
8.1 Screening for Environmental Impact Assessment 
Having regard to the contents of Article 103 and Schedule 7 of the Planning and 
Development Regulations 2001, as amended it is considered that the proposed 
development by reason of its nature, scale and location would not be likely to have 
significant effects on the environment. Accordingly it is considered that environmental 
impact assessment is not required. 
 
8.2 Screening for Appropriate Assessment  
The applicant has not submitted an appropriate assessment screening report. The relevant 
European sites are the Cork Harbour SPA (site code 004030) and the Great Island Channel 
cSAC (site code 001058). Having regard to the location of the proposed development site 
relative to these European sites and related watercourses and to the nature and scale of 
the proposed development it is considered that the proposed development would not 
affect the integrity of these European sites. Accordingly it is considered that appropriate 
assessment is not required. 
 
9. RECOMMENDATION 
 
In view of the above and having regard to —  
 
• Sections 2, 3, and 4 of the Planning and Development Act 2000 as amended, and 

 
• Articles 6, 9 and 10 and Part 1 of Schedule 2 of the Planning and Development 

Regulations 2001 to 2018 
 
the planning authority considers that —  
 
the amalgamation of 2 no. retail units into a single retail unit at Unit 30 & 31, Upper Floor, 
Mahon Point Shopping Centre, Mahon, Cork IS DEVELOPMENT and IS EXEMPTED 
DEVELOPMENT. 
 

 
 
 
 
 
______________________ 
Eoin Cullinane 
A/Senior Executive Planner 
09/07/2026 
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