


Page 1 of 6 

 

PLANNER’S REPORT 
Ref. R 992/25 

Cork City 
Council 
Development Management 
Planning & Integrated 
Development 

Application type SECTION 5 DECLARATION 

Question Is the construction of a 1.2m boundary wall/fence to the front of 
the dwelling development and, if so, is it exempted 
development? 

Location 9 The Heights, Broadale, Maryborough Hill, Cork 

Applicant Brian McNamara (owner)  

Date 24/02/2026 

Recommendation Is development and is exempted development 

 
INTERPRETATION  
In this report ‘the Act’ means the Planning and Development Act, 2000 as amended and 
‘the Regulations’ means the Planning and Development Regulations, 2001 as amended, 
unless otherwise indicated. 
 
1. REQUIREMENTS FOR A SECTION 5 DECLARATION APPLICATION 
Section 5(1) of the Planning and Development Act 2000 as amended states,  
 

5.—(1) If any question arises as to what, in any particular case, is or is not 
development or is or is not exempted development within the meaning of this Act, any 
person may, on payment of the prescribed fee, request in writing from the relevant 
planning authority a declaration on that question, and that person shall provide to the 
planning authority any information necessary to enable the authority to make its 
decision on the matter. 

 
The requirements for making a section 5 declaration are set out in the Act. 
 
2. THE QUESTION BEFORE THE PLANNING AUTHORITY 
The question to the planning authority is not framed using the phrasing of section 5. The 
applicant states in the request details of the proposed development “Is the erection of a 
1.2m hi “smartfence” wall to the front of my dwelling an “exempted development”?” 
 
It is considered that the intention of the request is clear, and that it is entirely reasonable 
to consider the question before the planning authority as being: 
 

Is the construction of a 1.2m boundary wall/fence to the front of the dwelling 
development and, if so, is it exempted development? 

 
3. SITE DESCRIPTION 
The subject property is a single storey, detached dwelling in the Sustainable Residential 
Neighbourhoods zoning area. The area is predominantly residential in nature.  
 
4. DESCRIPTION OF THE DEVELOPMENT  
The proposed development comprises the construction of a 1.2m high post & infill fence 
to the front of the existing property. The fence/wall would not exceed 1.2m in height to the 
front of the dwelling. 
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5. RELEVANT PLANNING HISTORY ON SUBJECT SITE 
None 
 
6. LEGISLATIVE PROVISIONS 
 
6.1 Planning and Development Act, 2000 as amended 
 
Section 2(1) 
“exempted development” has the meaning specified in section 4. 
 
“structure” means any building, structure, excavation, or other thing constructed or made 
on, in or under any land, or any part of a structure so defined, and— 

(a) where the context so admits, includes the land on, in or under which the structure 
is situate, and 

(b) in relation to a protected structure or proposed protected structure, includes— 
(i) the interior of the structure, 
(ii) the land lying within the curtilage of the structure, 
(iii) any other structures lying within that curtilage and their interiors, and 
(iv) all fixtures and features which form part of the interior or exterior of any 

structure or structures referred to in subparagraph (i) or (iii). 
 
“works” includes any act or operation of construction, excavation, demolition, extension, 
alteration, repair or renewal and, in relation to a protected structure or proposed 
protected structure, includes any act or operation involving the application or removal of 
plaster, paint, wallpaper, tiles or other material to or from the surfaces of the interior or 
exterior of a structure. 
 
Section 3(1) 
In this Act, “development” means, except where the context otherwise requires, the 
carrying out of any works on, in, over or under land or the making of any material change in 
the use of any structures or other land. 
 
Section 4(1)(h) 

4.(1) The following shall be exempted developments for the purposes of this Act— 

... 

(h) development consisting of the carrying out of works for the maintenance, 
improvement or other alteration of any structure, being works which affect only the 
interior of the structure or which do not materially affect the external appearance of 
the structure so as to render the appearance inconsistent with the character of the 
structure or of neighbouring structures; 

 
Section 4(2) 
Section 4(2) provides that the Minister may, by regulations, provide for any class of 
development to be exempted development. The principal regulations made under this 
provision are the Planning and Development Regulations 2001, as amended. 
 
Section 4(3) 
A reference in this Act to exempted development shall be construed as a reference to 
development which is— 
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(a) any of the developments specified in subsection (1), or 
(b) development which, having regard to any regulations under subsection (2), is 

exempted development for the purposes of this Act. 
 
Section 5(1) 
See section 1 of this report. 
 
6.2 Planning and Development Regulations 2001 to 2018 as amended 
 
Article 5(2) 
In Schedule 2, unless the context otherwise requires, any reference to the height of a 
structure, plant or machinery shall be construed as a reference to its height when 
measured from ground level, and for that purpose “ground level” means the level of the 
ground immediately adjacent to the structure, plant or machinery or, where the level of 
the ground where it is situated or is to be situated is not uniform, the level of the lowest 
part of the ground adjacent to it. 
 
Article 6(1)   
Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule 2 
shall be exempted development for the purposes of the Act, provided that such 
development complies with the conditions and limitations specified in column 2 of the 
said Part 1 opposite the mention of that class in the said column 1. 
 
Article 9 
Article 9 sets out restrictions on exemptions specified under article 6. 
 
(Article 6) Schedule 2, Part 1, Class 5 
Classes 1-8 relate to development within the curtilage of a house and Class 5 relates to 
“the construction, erection or alteration, within or bounding the curtilage of a house, of a 
gate, gateway, railing or wooden fence or a wall of brick, stone, blocks with decorative 
finish, other concrete blocks or mass concrete”. 
 
Article 9 
Article 9 sets out restrictions on exemptions specified under Article 6. 

Schedule 2, Part 1, Class 5 

Exempted Development — General 

Column 1 
Description of Development 

Column 2 
Conditions and Limitations 

Development within the curtilage 
of a house 
 
CLASS 5 
The construction, erection or 
alteration, within or bounding the 
curtilage of a house, of a gate, 
gateway, railing or wooden fence 
or a wall of brick, stone, blocks 
with decorative finish, other 

 
 
 
 

1. The height of any such structure shall not 
exceed 2 metres or, in the case of a wall or 
fence within or bounding any garden or other 
space in front of a house, 1.2 metres. 
 

2. Every wall other than a dry or natural stone 
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Column 1 
Description of Development 

Column 2 
Conditions and Limitations 

concrete blocks or mass concrete. wall bounding any garden or other space 
shall be capped and the face of any wall of 
concrete or concrete block (other than 
blocks with decorative finish) which will be 
visible from any road, path or public area, 
including public open space, shall be 
rendered or plastered. 

 
3. No such structure shall be a metal palisade 

or other security fence. 
   

 
 
The provisions of Article 9 ‘Restrictions on exemption’ are noted. 
 
Development to which article 6 relates shall not be exempted development for the 
purposes of the Act— 

(a) if the carrying out of such development would  
 

(x) consist of the fencing or enclosure of any land habitually open to or used by the 
public during the 10 years preceding such fencing or enclosure for recreational 
purposes or as a means of access to any seashore, mountain, lakeshore, 
riverbank or other place of natural beauty or recreational utility,  

 
7. ASSESSMENT 
 
7.1 Development 
The first issue for consideration is whether or not the matter at hand is ‘development’, 
which is defined in the Act as comprising two chief components: ‘works’ and / or ‘any 
material change in the use of any structures or other land’.  
 
‘Works’ is defined in section 3(1) of the Act as including ‘any act or operation of 
construction, excavation, demolition, extension, alteration, repair or renewal’. In relation 
to proposed boundary wall/fence to the front of the existing dwelling, it is clear that a new 
boundary wall constructed to the front of a dwelling house comprises ‘works’. As the 
proposal comprises ‘works’, it is clearly therefore ‘development’ within the meaning of 
the Act. 
 
CONCLUSION 
Is development 
 
7.2 Exempted development 
The next issue for consideration is whether or not the matter at hand is exempted 
development. Section 2(1) of the Act defines ‘exempted development’ as having ‘the 
meaning specified in section 4’ of the Act (which relates to exempted development).  
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Section 4(3) of the Act states that exempted development either means development 
specified in section 4(1) or development which is exempted development having regard to 
any regulations under section 4(2). 
 
It is considered that the proposal comes within subsection (2) of section 4, i.e. the 
Regulations, and not subsection (1). 
 
Section 4(1) 
It is not considered that the proposal comes within the scope of section 4(1) of the Act.  
 
Section 4(2) 
It is therefore necessary to consider whether the proposed boundary wall/fence comes 
under the scope of section 4(2) (i.e. exemptions specified in the Regulations), having 
regard to the use of the word ‘or’ in section 4(3). 
 
It is considered that Article 6 and Class 5 applies, as the development is for the 
construction of a boundary wall within or bounding the curtilage of a house. 
 
Restrictions on exemption 
It is not considered that any apply in this instance. 
 
 
CONCLUSION 
Is exempted development 
 
 
8. ENVIRONMENTAL ASSESSMENT 
The provisions of sections 4(4), 4(4A) and 177U(9) of the Act are noted which state,  
 
Section 4(4), 

Notwithstanding paragraphs (a), (i), (ia) and (l) of subsection (1) and any regulations 
under subsection (2), development shall not be exempted development if an 
environmental impact assessment or an appropriate assessment of the development 
is required. 

 
Section 4(4A) 

Notwithstanding subsection (4), the Minister may make regulations prescribing 
development or any class of development that is— 

(a) authorised, or required to be authorised by or under any statute (other than this 
Act) whether by means of a licence, consent, approval or otherwise, and 

(b) as respects which an environmental impact assessment or an appropriate 
assessment is required, 

to be exempted development. 
 
Section 177U(9) 

In deciding upon a declaration or a referral under section 5 of this Act a planning 
authority or the Board, as the case may be, shall where appropriate, conduct a 
screening for appropriate assessment in accordance with the provisions of this 
section. 
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8.1 Screening for Environmental Impact Assessment 
Having regard to the contents of Article 103 and Schedule 7 of the Planning and 
Development Regulations 2001, as amended it is considered that the proposed 
development by reason of its nature, scale and location would not be likely to have 
significant effects on the environment. Accordingly it is considered that environmental 
impact assessment is not required. 
 
8.2 Screening for Appropriate Assessment  
The applicant has not submitted an appropriate assessment screening report. The 
relevant European sites are the Cork Harbour SPA (site code 004030) and the Great Island 
Channel cSAC (site code 001058). Having regard to the location of the proposed 
development site relative to these European sites and related watercourses and to the 
nature and scale of the proposed development it is considered that the proposed 
development would not affect the integrity of these European sites. Accordingly it is 
considered that appropriate assessment is not required. 
 
9. RECOMMENDATION 
In view of the above and having regard to —  
 
• Sections 2, 3, and 4 of the Planning and Development Act 2000 as amended, and 

 
• Articles 6, 9 and 10 and Part 1 of Schedule 2 of the Planning and Development 

Regulations 2001  to 2018 
 
the planning authority considers that —  
 
the construction of a 1.2m boundary wall/fence to the front of the dwelling at 9 The 
Heights, Broadale, Maryborough Hill, Cork, Cork IS DEVELOPMENT and IS EXEMPTED 
DEVELOPMENT. 
 
 
 
 
______________________ 
Eoin Cullinane 
Executive Planner 
11/12/2025 
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