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1.  PURPOSE OF REPORT 
This report has been prepared in response to a request for a declaration under Section 5(1) 
of the Planning and Development Act 2000 (as amended) as to whether the proposed 
replacement of existing underground fuel storage tanks and associated pipework with new 
underground fuel storage tanks and associated pipework at the subject site constitutes 
development and, if so, whether such development is exempted development for the 
purposes of the Act. 
 
 
2. DESCRIPTION OF SITE  
The subject site comprises an existing petrol filling station located on Model Farm Road, with 
frontage and vehicular access situated between Rossa Avenue and Rossbrook. The site 
contains a customer parking area to the eastern side, while the underground fuel storage 
tanks are located to the west. A series of petrol pumps is positioned centrally within the site 
beneath a covered canopy structure. A convenience retail unit/shop is located at the southern 
end of the site. The site operates as an established roadside service facility serving passing 
traffic on the Model Farm Road corridor. 
 
3. THE QUESTION 
As per the Request for Declaration the question posed to the Planning Authority is as follows: 
 
‘Are proposed replacement underground tanks at Texaco Westside, Model Farm Road, Cork 
development and if so, is it exempted development?’  
  
 
4. STATUTORY PROVISIONS 
The exemption status of the subject works and use is appropriately assessed by the following 
interpretations and provisions: 
 
• Section 2(1) of the Act:  
 

“structure” means any building, structure, excavation, or other thing constructed or made 
on, in or under any land, or any part of a structure so defined, and – 



(a) where the context so admits, includes the land on in or under which the structure is 
situate…’ 

 
“works” includes any act or operation of construction, excavation, demolition, extension, 
alteration, repair or renewal and, in relation to a protected structure or proposed 
protected structure, includes any act or operation involving the application or removal of 
plaster, paint, wallpaper, tiles or other material to or from the surfaces of the interior or 
exterior of a structure. 

 
• Section 3(1), 
In this Act, except where the context otherwise requires, "development" means— 
(a) the carrying out of any works in, on, over or under land, or the making of any material 
change in the use of any land or structures situated on land, or 
(b) development within the meaning of Part XXI (inserted by section 171 of the Maritime 
Area Planning Act 2021). 
 

• Section 4(1)(h) establishes that ‘The following shall be exempted developments for the 
purposes of this Act…. development consisting of the carrying out of works for the 
maintenance, improvement or other alteration of any structure, being works which affect 
only the interior of the structure or which do not materially affect the external appearance 
of the structure so as to render the appearance inconsistent with the character of the 
structure or of neighbouring structures’; 
 

• Section 4(2) of the Act provides that the Minister may make regulations that provide for 
exempted development. 

 
• Article 6(1) of the Planning and Development Regulations, (“the Regulations”) establishes 

that, subject to other specified conditions and limitations, classes of development 
specified in Schedule 2, Part 1 of the Regulations constitute exempted development. 

 
 
Restrictions on exemption 
• Article 9(1)(a) of the Planning and Development Regulations 2001 (as amended) outlines 

sever restrictions on exemptions including the following: 
 

‘Development to which article 6 relates shall not be exempted development for the 
purposes of the Act if the carrying out of such development would - 
 
(i) contravene a condition attached to a permission under the Act or be inconsistent with 
any use specified in a permission under the Act.. 
 
(iii) endanger public safety by reason of traffic hazard or obstruction of road users.. 
 
(viii) consist of or comprise the extension, alteration, repair or renewal of an unauthorised 
structure or a structure the use of which is an unauthorised use. 

 
 



5. PLANNING HISTORY 
Subject Site 
99/23730 - Demolition permission GRANTED for existing petrol station and construction of 
new petrol station dated 14/2/2000. 
 
18/38027 - Permission is GRANTED for change of use, from permitted retail use to retail use 
including the sale of alcohol for consumption off the premises (i.e off-licence use), where the 
floor area for the off-licence use is 12 sq.m and is restricted within the overall unit and is 
ancillary to primary retail use. 
 
Other Sites 
R973/25 - A Section 5 request was made regarding the replacement of underground fuel tanks 
and associated pipework with new underground fuel tanks and associated pipework. A 
decision issued on 27.08.2025 states to the effect that the development was not ‘exempted 
development’ at Texaco, Bishopstown Road, Cork. 
 
R1000/25 - A Section 5 request was made regarding the replacement of underground fuel 
tanks and associated pipework with new underground fuel tanks and associated pipework, 
also at Texaco, Bishopstown Road, Cork. Further Information was received on 22.01.2026 and 
the decision was issued that it is development and is exempted development on 12/02/2026.  
 
 
6. RELEVANT REFERRAL DECISIONS FROM AN BORD PLEANALA: 
RL2850 - The renovation of a service station that included the removal of 2 underground tanks 
of 20,000l and the installation of 2 underground tanks of 30,000l at Athy, Co. Kildare. 
Decision: ‘Is development and is exempted development’. 
 
RL3069 - The removal of oil tanks to be replaced with larger or new fuel tanks at Marmullane, 
Pembroke, Passage West. Co. Cork. 
Decision: ‘Is development and is exempted development’. 
The Board declared that the works would not result in a material alteration in the appearance 
of the site and would not raise new planning issues. As such it would be exempted 
development under section 4(1)(h).  
 
RL3233 - The replacement of 4 no. underground fuel storage tanks (86,000 litres) with 4 no. 
underground fuel storage tanks (160,000 litres) at Chawke’s Service Station, Castletroy, Co. 
Limerick. 
Decision: ‘Is development and is exempted development’. 
 
RL3489 - The installation of 2 underground fuel storage tanks of 40,000 litres capacity each 
and decommissioning of an existing 28,000 litres tank at an existing filling station at Ballyraine, 
Letterkenny, County Donegal. 
Decision: ‘Is development and is not exempted development’.  
In this case An Bord Pleanála concluded that the development could not be considered as 
being within the scope of section 4(1)(h) of the Planning and Development Act, 2000 as the 
new tanks were to be located in a different location to the tank which was being de-
commissioned and the existing tank was not being replaced but being left in situ, albeit that 



it is being taken out of use, and could not, therefore, be considered as works for the 
maintenance, improvement or other alteration of a structure. 
 
7. PLANNING ASSESSMENT  
Assessment under Section 5(1) of the Act is a two-part process.  Firstly, it must be determined 
whether the works in question constitute development.  Secondly, it must be determined 
whether the works constitute exempted development or not.     
 

1. I consider that the proposed works constitute development, having regard to: 
• the definition of development set out in Section 3(1) of the Act (which includes 

“the carrying out of any works…under land”) 
• the definition of “works” as set out in Section 2(1) of the Act (which includes any 

act of construction or excavation). 
 

2. In terms of whether such development constitutes exempted development or not I 
make the following assessment: 

 
In this case, the structure having regard to its definition outlined above is taken to mean 
the petrol station and its associated underground tanks. 

 
It is stated that the existing development comprises five underground fuel storage tanks 
with a combined storage capacity of 140,000 litres. The proposed development involves 
the replacement of these tanks with five new underground tanks of the same combined 
storage capacity of 140,000 litres. 
 
The existing tanks, associated pipework, and vent lines will be certifiably decommissioned, 
rendered gas-free, and removed from the site by a specialist contractor. The 
decommissioning works will be undertaken in accordance with relevant environmental 
and safety standards. The decommissioned tanks will subsequently be removed from the 
site by the main contractor, who shall provide a disposal certificate confirming their lawful 
disposal. The existing tank vent stack will also be certifiably decommissioned and removed 
by a specialist contractor. 
 
The proposed installation includes 900 mm Fibrelite covers and frames with a minimum 
D400 load classification, to be installed 5–10 mm above the surrounding ground level. The 
concrete slab over the tanks is to extend a minimum of 300 mm beyond the outer 
extremities of the tanks in all directions. 
 
It is noted that planning permission was granted under Planning Ref. 18/38027 for a 
change of use that included the sale of alcoholic beverages at the site. The drawings 
submitted as part of that application indicate that the underground fuel tanks were 
located in substantially the same position as those now proposed under the current 
Section 5 application. Furthermore, Planning Ref. 99/23730 granted permission for the 
replacement of the former garage with the existing Texaco service station, and the site 
layout drawings associated with that permission are consistent with the drawings 
submitted as part of the current Section 5 application. Please see of approved drawing 
below.  



 

 
Fig. 1 - Planning Ref. 99/23730 – site plan 
 
Having regard to the nature and scale of the proposal, the replacement of the existing 
tanks on a like-for-like basis, and the fact that the storage capacity is unchanged, it is not 
considered that the proposed development would result in a material intensification of 
use of the site. As such, the proposal is not considered to give rise to significant planning 
concerns in this regard. 

 
Section 4(1)(h) of the Planning and Development Act 2000 (as amended) is noted in 
relation to the proposed works which appear to consist of works for the 
maintenance/improvement of the existing petrol station and would not have any impact 
on the external appearance of the structure. Given their location underground they would 
not materially affect the character of the petrol station so as to render the appearance 
inconsistent with the character of the structure or of neighbouring structures’. 

 
 
8. FURTHER ENVIRONMENTAL ASSESSMENT 
Pursuant to article 103(1) of the Planning and Development Regulations 2001 as amended, 
having regard to the nature and scale of the proposed development and following a 
preliminary examination of, at the least, the nature, size or location of the proposed 
development, it is considered that there is no real likelihood of significant effects on the 
environment and it is consequently concluded that E.I.A. is not required. 
 
 
9. CONCLUSION 
In considering this referral the Planning Authority had regard to: 
  

(a) Sections 2, 3 and 4 (1) (h) of the Planning and Development Act 2000 (as amended), 



(b) Articles 6 and 9 of the Planning and Development Regulations 2001 (as amended), 
(c) Details/drawings submitted on 30.06.2026, 
(d) Planning history documentation and drawings. 

 
The Planning Authority has concluded that –  

(a) the works constitute development which come within the scope of Section 3(1) of the 
Planning and Development Act 2000, 

(b) No intensification of usage would arise as a result of the replacement of the tanks, 
(c) The works would come within the provisions of Section 4(1)(h) of the Planning and 

Development Act 2000 (as amended) as they would consist of the carrying out of 
works for the maintenance/improvement of the existing petrol station and would not 
have any impact on the external appearance of the structure given their underground 
location so as to render it inconsistent with the character of the petrol station or of its 
neighbouring structures. 

 
Therefore, the Planning Authority in exercise of the powers conferred on it by Section 5(3)(a) 
of the 2000 Planning and Development Act (as amended), hereby decides that the 
replacement of underground fuel tanks and associated pipework with new underground fuel 
tanks and associated pipework; 
 
• is development and is exempted development. 
 
 
all at Texaco Westside, Model Farm Road, Cork 

 

___________ 

Sarah Carroll, 
Graduate Planner 
27.07.2026 
 
 
I concur with the above assessment and recommendation.  
 

 
____________ 
Evelyn Mitchell, 
Senior Executive Planner 
27.07.2026 
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