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Section 5 Declaration – Planner’s Report 

File reference: 
 
R10102.25 

Description: 
Whether the construction of a structure / domestic shed for 
use incidental to the enjoyment of the main house in the rear 
garden at 39 Halldene Avenue, Bishopstown, Cork T12 YWH6 
is or is not development and is or is not exempted 
development.  

Applicant:   
Owen Flanagan and Catherine Flanagan  

Location: 
39 Halldene Avenue, Bishopstown, Cork T12 YWH6 

Site inspection: 
6th January 2026  

Decision due date: 
16th January 2026   

 

1. Purpose of Report 
Under Section 5 of the Planning and Development Act, 2000 (as amended), if any question 
arises as to what, in any particular case, is or is not development and is or is not exempted 
development within the meaning of the Act, any person may, on payment of the prescribed fee, 
request in writing from the relevant planning authority a declaration on that question, and that 
person shall provide to the planning authority any information necessary to enable the authority 
to make its decision on the matter. 
 

2. Site Description  
The application site is located at 39 Halldene Avenue, Bishopstown, Cork, which is part of an 
established residential area.   There is a two storey semi-detached house on the site.    There are 
houses to the east, west and north.   
 
On site inspection, it was observed that the structure is in place in the rear garden with internal 
works underway.   
 

3. The Question before the Planning Authority 
Whether the construction of a structure / domestic shed for use incidental to the enjoyment of 
the main house in the rear garden at 39 Halldene Avenue, Bishopstown, Cork T12 YWH6 is or is 
not development and is or is not exempted development.  
 

4. Planning History  
Application site:  
TP 2216/69   
182 houses, Halldene Estate  
This may the governing permission for the estate, there is no layout available to verify.   
No conditions were attached to the grant of planning permission de-exempting exempted 
development under the planning legislation.  
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Nearby sites:  
TP 4533/74 
Extension to Halldene Estate – 87 houses (Halldene Gardens, Halldene Way, Halldene Grove) 
Similar to TP 2216/69 no conditions were attached to the grant of planning permission de-
exempting exempted development under the planning legislation  
 
1636826 – 37 Halldene Avenue  
Permission to extend existing kitchen and front porch and to construct a bay window to the 
existing TV room at ground floor and to construct a first floor extension over the existing TV 
room, proposed extended porch, hall and proposed extended kitchen and to install a roof light 
to the front elevation of the dwelling 
Grant conditional  
 
1536335 – 45 Halldene Avenue  
Construction of first floor and ground floor extensions and install rooflight to rear/side of 
existing semi-detached two storey dwelling along with all ancillary site works 
Grant conditional  
 

5. Planning Legislation  
Planning and Development Act, 2000 as amended   
Section 2(1) 
“exempted development” has the meaning specified in section 4. 
 
“structure” means any building, structure, excavation, or other thing constructed or made on, in 
or under any land, or any part of a structure so defined, and – (a) where the context so admits, 
includes the land on, in or under which the structure is situate 
 
“works” includes any act or operation of construction, excavation, demolition, extension, 
alteration, repair or renewal and, in relation to a protected structure or proposed protected 
structure, includes any act or operation involving the application or removal of plaster, paint, 
wallpaper, tiles or other material to or from the surfaces of the interior or exterior of a structure. 
 
Section 3(1) 
In this Act, “development” means, except where the context otherwise requires, the carrying out 
of any works on, in, over or under land or the making of any material change in the use of any 
structures or other land. 
 
Section 4(1) 
The following shall be exempted developments for the purposes of this Act –   
(j) development consisting of the use of any structure or other land within the curtilage of a 
house for any purpose incidental to the enjoyment of the house as such;  
 
Section 4(2) 
Section 4(2) provides that the Minister may, by regulations, provide for any class of development 
to be exempted development. The principal regulations made under this provision are the 
Planning and Development Regulations 2001, as amended. 
 
Section 4(3) 
A reference in this Act to exempted development shall be construed as a reference to 
development which is— 
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any of the developments specified in subsection (1), or development which, having regard to 
any regulations under subsection (2), is exempted development for the purposes of this Act. 
 
Section 4(4) 
Notwithstanding paragraphs (a), (i), (ia) and (l) of subsection (1) and any regulations under 
subsection (2), development shall not be exempted development if an environmental impact 
assessment or an appropriate assessment of the development is required. 
Planning and Development Regulations, 2001 as amended 
Article 6(1) provides subject to Article 9, development of a class specified in column 1 of Part 1 
of Schedule 2 shall be exempted development for the purposes of the Act, provided that such 
development complies with the conditions and limitations specified in column 2 of the said Part 
1 opposite the mention of that class in the said column 2.  
 
Part 1 (Classes 1 – 8) of Schedule 2 describes classes of development situated within the 
curtilage of a house which are exempted development, provided that such development 
complies with the conditions and limitations expressed at Column 2 for each class.    Of 
relevance is Class 3.   
 

Schedule 2 
Article 6  

Part 1  
Exempted Development – General  
Column 1  
Description of Development  

Column 2  
Conditions and Limitations  

Development within the curtilage of a house  
CLASS 3  
The construction, erection or placing within 
the curtilage of a house of any tent, awning, 
shade or other object, greenhouse, garage, 
store, shed or other similar structure. 

 
1. No such structure shall be constructed, 
erected or placed forward of the front wall of 
a house.  
2. The total area of such structures 
constructed, erected or placed within the 
curtilage of a house shall not, taken together 
with any other such structures previously 
constructed, erected or placed within the 
said curtilage, exceed 25 square metres.  
3. The construction, erection or placing 
within the curtilage of a house of any such 
structure shall not reduce the amount of 
private open space reserved exclusively for 
the use of the occupants of the house to the 
rear or to the side of the house to less than 25 
square metres.  
4. The external finishes of any garage or other 
structure constructed, erected or placed to 
the side of a house, and the roof covering 
where any such structure has a tiled or slated 
roof, shall conform with those of the house. 
5. The height of any such structure shall not 
exceed, in the case of a building with a tiled 
or slated pitched roof, 4 metres or, in any 
other case, 3 metres.  



Page 4 of 9 
 

6. The structure shall not be used for human 
habitation or for the keeping of pigs, poultry, 
pigeons, ponies or horses, or for any other 
purpose other than a purpose incidental to 
the enjoyment of the house as such. 

 
Article 9(1) states that:   
Development to which Article 6 relates shall not be exempted development for the purposes of 
the Act –   
(a) if the carrying out of such development would:   

(i) contravene a condition attached to a permission under the Act or be inconsistent with 
any use specified in a permission under the Act  
(viii) consist of or comprise the extension, alteration, repair or renewal of an 
unauthorised structure or a structure the use of which is an unauthorised use 

 

6. Assessment 
6.1 Outline of Proposal  
As set out in the application, the proposal is for the construction of a structure / domestic shed 
for use incidental to the enjoyment of the main house, in the rear garden of 39 Halldene Avenue, 
Bishopstown.      
 
The documentation with the referral provides drawings, maps and the following information on 
the structure:  
 

• Shed, located to the right rear of the garden behind the rear elevation  
• Tools/equipment storage (garden tools, ladder, barbeque, house/car maintenance tools, 

outdoor furniture) occasional and incidental hobby space, non-habitable use, non-
commercial use, non-industrial use, not for keeping of animals 

• Use solely for purposes incidental to the enjoyment of the main house  
• No other ancillary structure within the curtilage  
• Remaining usable private open space is minimum total of 100 m2  
• Shed will be entirely invisible from the road  
• Finishes and colours will conform with the style of the house  
• Standard pitch roof  
• Height = 2.771m 
• Size = 8.145m x 3.055m 
• Area = 24.88m2  
• No window within 3m of any boundary  
• Similar garden sheds commonly found in the area  

 
The structure is located parallel to the rear/north boundary of the site.    The structure is in 
place, and works were underway to the interior during site inspection.    
 
The floor plans show one room internally.   On the south elevation there is a pedestrian door to 
the east side, double glazed door and glazing to the west side.   On the west elevation there is 
glazing.    
 
6.2 Development 
The first issue for consideration is whether or not the matter at hand is ‘development’.  
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As noted above Section 3(1) of the Planning and Development Act 2000 as amended states that: 
‘development’ means, except where the context otherwise requires, the carrying out of works 
on, in, over or under land.   
 
The proposal is for the construction of a concrete base and the construction of a structure on 
the concrete base all within the curtilage of a house.    The definition of ‘works’ includes 
‘construction’.   
 
Having regard to sections 2 and 3 of the Planning and Development Act 2000 as amended, I 
consider that the proposed structure constitutes ‘development’ within the meaning of the Act, 
being the carrying out of an act of construction on land.  
 
I am therefore satisfied on the basis of the above that as the subject shed falls within the 
definition of ‘works’ it therefore constitutes ‘development’.   
 
CONCLUSION — is development 
 
6.3 Exempted Development 
The next issue for consideration is whether the proposal is or is not exempted development.  
 
Development can be exempted from the requirement for planning permission by virtue of either 
Section 4 of the Planning and Development Act, 2000, as amended, or Article 6(1) and 9(1) of 
the Planning and Development Regulations 2001, as amended. 
 
Under Class 3 of Part 1 of the Planning and Development Regulations 2001, as amended, there 
is a planning exemption for the construction, or erection or placing within the curtilage of a 
house of a garage or other similar structure subject to conditions and limitations.     
 

Class 3 
The construction, erection or placing within the curtilage of a house of any tent, awning, shade 
or other object, greenhouse, garage, store, shed or other similar structure. 

 
I consider that the structure comes within the scope of Class 3 as it is within the curtilage of a 
house and is a similar structure to a store or shed.   Each of the conditions and limitations are 
assessed below:  
 

Conditions and Limitations Assessment  
1. No such structure shall be constructed, 
erected or placed forward of the front wall 
of a house.  
 

The structure is not placed forward of the front 
wall of the house. It is in the rear garden, facing 
the rear elevation of the house.   
 
This is satisfactory.  
 

2. The total area of such structures 
constructed, erected or placed within the 
curtilage of a house shall not, taken 
together with any other such structures 
previously constructed, erected or placed 
within the said curtilage, exceed 25 square 
metres.  

The total area of the structure is 24.88m2 and 
there are no other such structures within the 
curtilage of the house.   
 
This is satisfactory.  
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3. The construction, erection or placing 
within the curtilage of a house of any such 
structure shall not reduce the amount of 
private open space reserved exclusively 
for the use of the occupants of the house 
to the rear or to the side of the house to 
less than 25 square metres.  
 

As per the application, the remaining private 
usable open space at the side and rear will be a 
minimum of 100m2.     
 
There is a remaining area of private open space 
that is in excess of 25m2 in area. 
 
This is satisfactory.   

4. The external finishes of any garage or 
other structure constructed, erected or 
placed to the side of a house, and the roof 
covering where any such structure has a 
tiled or slated roof, shall conform with 
those of the house. 

The proposed roof finish is 40mm Kingspan 
cladded roof, slate in colour and the external wall 
finish is 40mm horizontal rex composite panel 
grey in colour.  
 
As the structure is not placed to the side of the 
house, this is satisfactory.   
  

5. The height of any such structure shall 
not exceed, in the case of a building with a 
tiled or slated pitched roof, 4 metres or, in 
any other case, 3 metres.  
 

As per the application, the height is 2.771m.   
The roof is pitched and the maximum of the height 
of the structure would accord with this condition 
and limitation.   
 
This is satisfactory.   

6. The structure shall not be used for 
human habitation or for the keeping of 
pigs, poultry, pigeons, ponies or horses, or 
for any other purpose other than a purpose 
incidental to the enjoyment of the house 
as such. 

As per the application the use is not for human 
habitation.  It is for storage of tools, equipment, 
hobby space and such uses are for purposes 
incidental to the enjoyment of the house.   
 
On this basis, I am satisfied that the proposal 
complies with Condition No. 6. 
 
This is satisfactory.   

 
The proposal comes within the scope of Class 3 and satisfies all conditions and limitations.     
 
CONCLUSION — is exempted development 
 

7. Restrictions on Exemption  
Article 9(1)(a) provides that development to which Article 6 relates, shall not be exempted 
development, if the carrying out of such development would, inter alia… (i) contravene a 
condition attached to a permission under the Act and (viii) consist of or comprise the extension, 
alteration, repair or renewal of an unauthorised structure.   
 
As per TP 2216/69 permission was granted for 182 houses, Halldene Estate.  There was no 
conditions attached de-exempting exempted development in the planning legislation.   
 
The restrictions set out in Article 9 do no not apply.   
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8. Environmental Assessment  
The proposal comprises a small, detached structure built within the curtilage of a house for 
purposes incidental to the enjoyment of the house. Such structures are not of a Class of 
development listed under Part 1 or 2 (Schedule 5) of the Planning and Development Regulations 
2001. As such, Environmental Impact Assessment does not apply in this case.  
 
The relevant European sites are the Cork Harbour SPA (site code 004030) and the Great Island 
Channel cSAC (site code 001058). Having considered the nature, scale, and location of the 
project, I am satisfied that it can be eliminated from further assessment because there is no 
conceivable risk to any European Site. The reason for this conclusion is based on the nature and 
limited scale of the development, the location of the development within the curtilage of a 
dwelling, the lack of direct connection to designated sites. I conclude that on the basis of 
objective information, that the proposed development would not have a likely significant effect 
on any European Site either alone or in combination with other plans or projects. Likely 
significant effects are excluded and therefore Appropriate Assessment (stage 2) is not required.  
 
The provisions of Section 4(4) of the Planning and Development Act 2000 (as amended) are not 
relevant. 
 

9. Recommendation  
It is recommended that the applicant is advised as follows:  
 
The Planning Authority, in considering this referral, had regard particularly to - 

(a) Sections 2, 3 and 4 of the Planning and Development Act, 2000, 
(b) Classes 3 of Part 1 of Schedule 2 to the Planning and Development Regulations, 2001, 
(c) Article 9 of the Planning and Development Regulations, 2001, and 
(d) the documentation and drawings submitted by the owners in connection with this 

referral.   
 
The Planning Authority has concluded that the construction of the structure / domestic shed 
within the back garden and within the curtilage of the house constitutes works and therefore is 
development, and comes within the scope of the exempted development set out under Class 3 
of Part 1 of Schedule 2 to the Planning and Development Regulations, 2001, as amended, 
including the conditions and limitations thereto. 
 
The Planning Authority hereby decides that the said construction of a structure / domestic shed 
in the rear garden uses incidental to the enjoyment of the house, at 39 Halldene Avenue, 
Bishopstown, Cork T12 YWH6 is development and is exempted development. 
 
 
 

 
_______________________ 
Yvonne Hogan, Executive Planner  
13th January 2026  
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I concur with the above recommendation.  
 

 
________________________ 
Evelyn Mitchell, SEP. 13.01.2026 
 
 
 
 

Appendix 1 – Site inspection photographs  
 

 
Front/side and south/west elevation  
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Front/side elevation  
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